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Abstract

In pluralistic societies, the relationship between human rights and national sovereignty
are increasingly complex, as it involves a tension between the protection of individual rights and
the autonomy of states. While the Universal Declaration of Human Rights establishes universal
values and principles, its practical application remains challenging, particularly when it
encounters assertions of state sovereignty. This paper aims to establish a dialogue between the
Justification theories of Chaim Perelman and Rainer Forst, mediated by the thought of Jiirgen
Habermas. These three influential thinkers, concerned with the problem of legal justification,
share, among other commitments, a recognition of the role of practical argumentative reason in
addressing conflicts of justice in plural societies. Employing a comparative method, this study
examines the key concepts and arguments of each author, drawing primarily on their
foundational works on argumentation and justification. The expected contribution of this
rapprochement between Perelman and Forst lies in the potential complementarity of their
argumentative frameworks, particularly with respect to grounding legal justification in the
context of human rights.
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1. Introduction

While the Universal Declaration of Human Rights establishes universal values
and principles, its practical application remains challenging, particularly when it
encounters assertions of state sovereignty. In Rainer Forst’s thought, justification is
necessary to justice because justice, at its core, is about the legitimacy of norms,
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institutions, and power relations; and legitimacy, in a moral sense, can only be achieved
through justification to those affected. Then, Forst’s central claim is that every person
has a fundamental moral right to justification. Justice requires then treating all persons
as free and equal moral agents, and this is only possible when: a) they are included in
processes of justification; b) no one is arbitrarily excluded or dominated®.

Justice claims, Forst shows, often arise in concrete conflicts, when people
experience injustice, and connects the moral foundation of justice with real-world
struggles for human rights. Forst thinks that justification is not simply about giving
reasons but about engaging in a normative process of public argumentation in which all
individuals are involved. He emphasizes the need for a space for argumentation where
reasons can be tested, exchanged, and criticized. In this sense, justification becomes the
moral heart of argumentation in political and legal contexts. where reasons can be
tested, exchanged, and criticized. In this sense, justification is the moral heart of
argumentation in political and legal contexts.

Like Chaim Perelman, Forst defends argumentation as practical reasoning that
seeks validity based on audiences, not formal logic. Arguments must convince by being
reasonable, not coercive. From Habermas, Forst inherits the idea that valid norms must
be justifiable through discursive procedures and radicalizes this idea by asserting that
the right to justification is itself the most fundamental moral right. On the other hand,
Forst integrates Perelman's rhetorical and persuasive elements and Habermas's
dialogical and deliberative elements into his theory of justice. And his theory of right
to justification ensures that no one can be excluded from moral and political debate and
that power is subject to reason and not based on force or tradition. It implies that a just
society is one structured by fair conditions of argument.

According to Habermas®, the transformation of law into a formal system
necessitated its detachment from morality. This marked a historical shift where legal
norms were redefined through procedural autonomy, distancing themselves from
traditional moral foundations. In doing so, law became more about legal procedures
than about moral values. As a result, the legal system had to find its own way to justify
itself, and this could only happen by relying on a new kind of morality, one no longer
based on tradition, but on rational, post-traditional principles.

In Justification and Application, Habermas® deepens his theory of discourse
ethics, focusing on a central problem: how to connect the justification of moral norms
to their concrete application. This work addresses criticisms of his earlier ideas and
clarifies how moral principles, once justified through discourse, can guide practical
moral judgments and actions. Habermas defends discourse ethics as a deontological and
procedural moral theory.

Moral norms are valid only if they can achieve the reasoned agreement of all

8 Rainer Forst. “The Rule of Unreason: Analyzing (Anti-)Democratic Regression.” Constellations 30, no.
1(2023): 5-18. DOI: 10.1111/1467-8675.12671.

4 Jirgen Habermas. The Theory of Communicative Action, Volume II, trans. by Thomas McCarthy, Beacon
Press, 1988, 315.

5 Jiirgen Habermas, Justification and Application: Remarks on Discourse Ethics, trans. Ciaran Cronin, MIT
Press, 1994, 9.



748 Juridical Tribune — Review of Comparative and International Law

those involved in an ideal discursive context, that is, free, equal, and rational
communication. Habermas attempts to bridge the gap between justification general
norms validated by moral discourse, and application, concrete decisions made in the
real world®. He shows how moral norms, once justified through democratic and rational
discourse, can be applied concretely through more thorough deliberation. The result is
a dynamic and dialogical ethical model that aims to be both universal and
contextualized.

In this article, we intend to initially show the elements of Perelman's New
Rhetoric and its influence, albeit implicit, on Habermas' and Forst's theories of
justification. And, with this, to show the potential of Perelman's theory of argumentation
in the important demands of the right to justification, especially in Forst. Secondly, we
show Habermas' mediation for the passage of justification in New Rhetoric and Forst's
right to justification. Finally, we address Forst's right to justification in relation to his
conception of tolerance, according to his most recent works.

2. Perelman, a Common Implicit Source

Justice, for Perelman, emerges through persuasive discourse where individuals
or groups come to agreements based on their shared values and principles. His theory
of legal justification is not as formal deduction from rules, but as a rhetorical act of
persuading an audience using shared values and practical reasoning. It acknowledges
the plurality and contextuality of legal arguments, emphasizing the importance of
audience, value-based reasoning, and legitimacy rather than rigid logical certainty.

Argumentation alone (of which deliberation constitutes a special case) allows
us to understand our decisions. This is why we will consider argumentation above all
in its practical effects: oriented toward the future, it sets out to bring about some action
or to prepare for it by acting, by discursive methods, on the minds of the hearers’.

Argumentation always targets an audience (e.g., judges, the public, legal peers).
On the other hand, justification is valid when it gains the reasonable adherence of that
audience. An idealized audience composed of all rational beings, used to test the
objectivity of an argument. The goal is not to prove something as true, as in science,
but to make it reasonable and acceptable through persuasive reasoning.

Arguments rely on shared values and fopoi, that’s to say, common themes or
lines of reasoning accepted within a legal or cultural tradition. Legal reasoning is
inherently rhetorical: judges and lawyers interpret statutes, precedents, and principles
through argument.

Bolduc and Frank, in their research on the evolution of Perelman’s theory of
argumentation, explain the nature of the arguments directed to a universal audience:

¢ Barbara Fultner, Jurgen Habermas. Key Concepts. Routledge, 2011, p. 70 et seq.

7 Chaim Perelman and Lucie Olbrechts-Tyteca, The New Rhetoric: A Treatise on Argumentation, Notre
Dame, 1971, 47. See a few considerations in David A. Frank, ,,Book Review of The Rhetoricity of
Philosophy: Audience in Perelman and Ricoeur after the Badiou—Cassin Debate, by Blake D. Scott”.
Journal for the History of Rhetoric 28, no. 2 (2025): 258-262. https://doi.org/10.5325/jhistrhetoric.28.2.0
258.
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argumentation is in this way tied to a sociology of knowledge, in whose justification it
has a part and that, in return, must realize some of its aspects. It connects itself also
with an ethic. It is often said that a scholar must submit to facts, that he must yield to a
demonstration, which can hardly be called into question since demonstration, by
nature, is restricted. On the other hand, in an argument, it is up to us to weigh, with
good will, the possible reasons for and against and, especially, to make for ourselves
an idea of the universal audience that is as clear, as complex, as nuanced as the moment
in which we live allows®.

Legal decisions often balance conflicting values, e.g., the conflict between
freedom of expression and other fundamental rights. Perelman's theory provides tools
for weighing these tensions persuasively. A ruling is legitimate not because it deduces
a conclusion from fixed premises, but because it convinces a qualified legal audience
using legal and moral reasoning. And because argumentation relies on values,
Perelman's theory helps show how legal justification is often also ethical justification,
grounded in what a society sees as reasonable and just.

Perelman introduces the universal audience — an imagined body of all rational,
competent beings — used to test whether an argument is reasonably acceptable beyond
particular interests. He recognizes that value pluralism makes deductive reasoning
insufficient and argumentation must work with context-dependent values and
persuasive appeals to a diverse audience.

Wayne Brockriede says that “Perelman's universal audience are those in which
adherence is sought by an audience more extensive than an individual person or an
assemblage of people — just as Habermas' consensus theory of truth rests on universal
dialogue with conceivable individuals™ (1986, 63). Perelman structures the argument
rhetorically, emphasizing the relationship between the speaker and his audience. His
idea of a universal audience, a hypothetical and ideal audience composed of all rational
and competent beings, functions similarly to Habermas's universal consensus.

3. Mediation Through Habermas

It is possible that Habermas’s engagement with argumentation theory, which
includes familiarity with Perelman, mediates some of these ideas to Forst: “The art of
being human if practiced by addressing such people as though they were Perelman's
universal audience or by conducting dialogues, as Habermas would have it, with anyone
visualized as an ideal arguer”'’.

As it is known, communicative rationality is central to Habermas’s theory of
argumentation. Unlike instrumental rationality, focused on success, communicative

§ Michelle Bolduc and David A. Frank, The Intellectual and Cultural Origins of Chaim Perelman and Lucie
Olbrechts-Tyteca’s New Rhetoric Project: Commentaries on and Translations of Seven Foundational
Articles, 1933-1958, Brill, 2023, 199.

® Wayne Brockriede, “Arguing: The Art of Being Human”, in James L. Golden and Joseph J. Pilotta (eds.)
Practical Reasoning in Human Affairs. Studies in Honor of Chaim Perelman, Reidel Publishing
Company, 1986, 63.

10 bid, 64-65.
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rationality is oriented toward mutual understanding. Argumentation, for Habermas, is
the process through which participants justify validity claims in a cooperative and non-
coercive dialogue, in the measure that is a reflective process in which these claims are
open to challenge and defense. This leads to discourse ethics: moral norms are valid
only if all affected could agree to them in a rational discourse.

We designated as a “modern form of understanding” a structure of
communication characterized in profane domains of activity by the facts that (a)
communicative actions are increasingly detached from normative contexts and become
increasingly dense, with an expanded scope for contingencies; and (b) forms of
argumentation are institutionally differentiated, namely, theoretical discourse in the
scientific enterprise, moral-practical discourse in the political public sphere and in the
legal system, and aesthetic criticism in the artistic and literary enterprise'’.

Argumentation should take place under ideal conditions: freedom, equality,
absence of coercion, and openness to all arguments. Though idealized, this model sets
a regulative ideal for real-life discourse, aiming to ensure fairness and legitimacy,
warranted by communicative action. Following this direction, Habermas distinguishes
communicative action from strategic action, because communicative action seeks
agreement, and on the contrary, strategic action aims to manipulate others to achieve
personal goals. Then, genuine argumentation belongs to the communicative realm, not
the strategic.

Argumentation plays a key role in deliberative democracy, because it
legitimates laws and norms that must emerge from processes of public reasoning where
all citizens can participate as equals. Habermas proposes a post-metaphysical grounding
of reason, where justification no longer appeals to absolute foundations, like God or
nature, but to interpersonal justification in communicative practice. But our post-
metaphysical time doesn’t contradict the thesis of the post-secular time. In fact, we can
consider post-secular to be the new Habermasian category, which has sparked a debate
centred on the paradox of characterizing our era as post-metaphysical. In fact, Habermas
reconciles post-secular with his famous thesis from the late 1980s that characterized
contemporary thought as post-metaphysical, since post-secular means, in opposition to
certain secularisms, that religions still have a fundamental role in offering principles
and values that societies can rely on to resolve their conflicts. In this sense, religions
and religious communities can contribute to public debate, if they do not place
themselves in a privileged position'?.

Argumentation, therefore, replaces foundationalism with procedural rationality.
The universality through dialogue is Habermas' most important Enlightenment
characteristic, but it is important recognize that Habermas maintains a commitment to

11 Jiirgen Habermas. The Theory of Communicative Action, Volume 11, trans. by Thomas McCarthy, Beacon
Press, 1988, 352-353.

12 See Mauro Gatti and Giulia Evolvi. “Bias and Judicial Narrative: A Critical Discourse Analysis of the
ECtHR and ECJ Case Law on Religious Symbols.” European Law Open 3, no. 4, 2024: 794-819. https://
doi.org/10.1017/el0.2025.14. Also see Juan J. Garcia Blesa, “Neoliberal Rationality and the Rhetoric of
Sacrifice in the Construction of Proportionality Discourse: A Case-Study from the European Court of
Human Rights.” The International Journal of Human Rights 28 (6), 2024: 969-94, https://doi.org/10.10
80/13642987.2024.2335533.
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universalism not through abstract principles alone, but through dialogical processes:
what is valid is what could be accepted by all in a rational discourse — a form of
procedural universality. Argumentation is a process of justification guided by principles
of equality, reciprocity, and mutual respect, aimed at achieving understanding rather
than power or victory.

Regarding the first question of justification, Habermas proposes to begin with
a reconstruction of “the logic of moral argumentation” (Moral Consciousness, 57) and,
in so doing, to analyze practical validity claims that are always already raised in
communicative action. Moral norms take the form of universal, unconditional “ought”
sentences (e.g., “One ought not to kill anybody”). Unlike factual claims, they do not
record a social fact (e.g., “Human beings observe the norm that no one should kill
anyone”); rather, they raise the claim of being rationally justifiable to reasonable people
at any time. They are, in other words, “worthy of recognition.”"?

Moral norms, for Habermas and Forst, are not facts but claims, because they
express what ought to be done, and their legitimacy depends on their rational
justifiability through discourse. To treat them as worthy of recognition is to recognize
others as moral equals who deserve reasons for the norms that affect them.

Habermas defends a principle, known as Universalization Principle, which
became a real difficulty in terms of participation in the process of justification. The
principle (U) is defined as follows: “For a norm to be valid, the consequences and side
effects of its general observance for the satisfaction of each person’s particular interests
must be acceptable to all”'* (Habermas 1990, 197). Although this principle provides a
democratic and rational basis for determining the validity of norms in pluralistic
societies and moves ethics from abstract reason to communicative justification among
equals, the problem of universality is a difficulty.

Wellmer criticizes this very important Habermasian principle: “In principle (U)
a universalistic moral principle is inscrutably 'shuffled in' with a principle of democratic
legitimacy in such a way that it ultimately fails to convince either as a moral principle
or as legitimation principle”'”. According to Rurion, Wellmer criticizes the Habermas’
Universalization Principle because: Nonetheless, the risk of an inapplicability of the
Universalization Principle was made explicit by Albrecht Wellmer, an important friend,
interpreter, and critic of Habermas’s works. According to Wellmer, universalization
alone cannot cover, anticipate, or consider each possible situation for its application,
as presented in the formulation of the moral principle by Habermas. After all, “this
increases enormously the difficulty of the task of determining the consequences and side
effects of a universal observance of norms for each individual and, beyond that, of
finding out whether all would be able to accept without coercion these consequences
and side effects, as they would arise for each individual” (Wellmer 1991, 155). This

13 Rainer Forst. “The Discourse Theory of Morality: ‘Discourse Ethics—Notes on a Program of
Philosophical Justification’”, in Hauke Brunkhorst, Regina Kreide, and Cristina Lafont (eds.) The
Habermas Handbook, Columbia University Press, 2019, 386.

14 Jiirgen Habermas, Moral Consciousness and Communicative Action. The MIT Press, 1990, 197.

15 Albrecht Wellmer, The Persistence of Modernity: Essays on Aesthetics, Ethics, and Postmodernism, The
MIT Press, 1993, 148.
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difficulty has to do with both the universality as criterion of the general validity of
practical norms (Wellmer shows that law and politics, for example, cannot be subsumed
by the universal justification of morality because both have different validity claims,
linked to processes of legitimacy, ethical questions, and negotiations) as well as the
anticipation of material, cultural, and institutional conditions that the principle should
take into account'®.

According to Wellmer, moral validity is less a matter of abstract universal
testing than of contextual judgment: moral norms must be determined as justified ways
of acting in concrete situations, rather than by a definitive universal rule. Rainer Forst
explicitly acknowledges this criticism in his discussions of discourse ethics. Habermas's
strategy, which Forst endorses, for meeting this challenge is to distinguish between a
discourse of justification and a discourse of application. The discourse of justification
uses the (U)-principle to test norms in general, while discourses of application are
necessary to adapt these abstract norms to particular cases.

Forst emphasizes that these contextual discussions of application cannot replace
the initial universal justification, but they are nevertheless necessary to ensure that the
norms are appropriate to the circumstances. He interprets Habermas as accepting
Wellmer's view on context: only an ideal (U)-principle is too crude to generate concrete
norms. Thus, Habermas and Forst maintain Principle (U) as the central reference for
moral validity, while insisting on additional dialogues to apply the norms appropriately
in each situation. This two approach aims precisely to address the complexity
highlighted by Wellmer. For Forst, once the basic conditions of equality and reciprocity
of discourse are assured, any other concrete moral, political, or legal question must be
approached differently, in a way that includes participants in genuine dialogues. In other
words, after agreeing on general principles, the people actually affected must be
involved to interpret how these principles apply, thus addressing Wellmer's concern that
purely universal principles cannot anticipate all cases.

Habermas'’ responds to Wellmer’s criticism not by rejecting the
Universalization Principle, but in four ways: (1) by clarifying its role within a broader
model of discourse ethics; (2) by introducing discourses of application to enable
contextual judgment; (3) by distinguishing moral justification from democratic
legitimacy; and (4) by making room for contextual, inclusive deliberation as an integral
part of moral practice. This approach not only preserves the normative force of
discourse ethics while addressing the pragmatic demands of pluralistic societies but also
aligns closely with Forst’s later developments.

4. Forst’s Justification and Perelman’s New Rhetoric

In The Right to Justification, Forst asserts: “the unconditional claim to be
respected as someone who deserves to be given justifying reasons for the actions, rules,

16 Rarion Melo, “Justification and Application”, in Amy Allen and Eduardo Mendieta (eds.), The
Cambridge Habermas Lexicon, Cambridge University Press, 2019, 10.

'7 Jiirgen Habermas, Justification and Application: Remarks on Discourse Ethics, trans. Ciaran Cronin,
MIT Press, 1994, 35.
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or structures to which he or she is subject”'®. The strength of Forst's theory of

justification lies in the postulate of justification as a right, as if it were the basis for
guaranteeing all human rights, something like 'having the right to have rights': The right
to justification does not only reflect the formal conditions of validity of norms but also
reflect the “deep grammar” of social conflicts. It is, first of all, something that
participants can demand from each other in a context of justice when the justification
of common norms is involved. Such an understanding allows us to value the normative
potential embedded in social conflicts, since claiming reciprocal and general
Justifications for norms does not imply that the presuppositions of the discursive use of
reason can stand in their own right".

The relationship between justification and tolerance in Rainer Forst’s theory is
central and innovative. Tolerance does not simply mean accepting differences or
granting permissions but justifying why and how differences should be accepted in a
pluralistic society. Tolerance cannot exist without normative justification: the actors
involved in toleration conflicts (implicitly) appeal to this principle and the task of the
resulting systematic theory of toleration is to make it into the explicit basis of the
Justification of toleration. The principle of justification is the trump which enables this
theory to outbid the other justifications.

It is not enough for a majority to allow the existence of minorities out of
benevolence or superiority. Tolerance must be based on reciprocal and generalizable
reasons, that is, reasons that treat others as moral equals and that can be justified in their
eyes. No one should be subject to arbitrary power or exclusion. As a political norm,
tolerance must pass the test of justification for those who are tolerated. Thus, his nature
is neither hierarchical nor paternalistic, but dialogical: it is based on mutual recognition
and justification between free and equal people. A society is only just if everyone can
demand reasons to justify the norms that govern it. Therefore, tolerating others as they
should be means treating them as equals in justification, not as inferiors or threats.

In his work Tolerance in Conflict: Past and Present, an important concept takes
shape and fits with the right justification. Forst examines the concept of tolerance
through historical analysis and theoretical development and proposes his own theory.
Forst initially traces the evolution of tolerance from antiquity to the modern time. He
explores how different historical periods and thinkers have approached the idea of
tolerance, highlighting the complexities and contradictions inherent in its application.
There are four main conceptions of tolerance: 1. permission: tolerance as the granting
of permission to others to practice their beliefs or customs; 2. coexistence: tolerance as
the permission for different beliefs or practices to coexist; 3. respect: tolerance as the
recognition of the equal moral worth of others, leading to mutual respect despite
differences; 4. esteem: tolerance as the valuing and appreciation of the diversity of

18 Rainer Forst, The Right to Justification: Elements of a Constructivist Theory of Justice, Columbia
University Press, 2011, 209.

19 Jorge Armindo Sell. “From Social Conflicts to Human Rights: The Normative Meaning of Human Rights
in Rainer Forst”, Veritas 64, no. 2 (2019): 13, https://doi.org/10.15448/1984-6746.2019.2.32885.

20 Rainer Forst, Tolerance in Conflict: Past and Present, trans. Ciaran Cronin, Cambridge University Press,
2013, 451-452.
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beliefs and practices.

In the second part of this book, Forst develops his own theory of tolerance,
emphasizing the importance of justification in democratic societies. He argues that
tolerance should be based on reasons that all affected parties can accept, fostering a
culture of mutual respect and dialogue. His theory seeks to reconcile the need for
coexistence with the recognition of profound moral and cultural differences, proposing
a framework for understanding and practicing tolerance in complex and pluralistic
societies.

Another important concept in Forst’s political philosophy is domination,
understood as the denial of individuals’ moral agency through the suppression of their
right to justification: “we speak of domination (Beherrschung) when the relations in
question are asymmetrical, when they rest on a closure of the space of justification in
favor of particular, non-justified legitimations which portray such an order as just or
unalterable?!. Domination, then, is not merely coercive, but normative and structural.
However, since Forstian social criticism is conceptually based on the terms ‘arbitrary
domination’ it is also possible to speak of ‘legitimate domination’. If the former
presupposes an unjustified and disproportionately linked socio-political relationship, in
which one of the parties contains the coercive domination of the other, the legitimate
domination corresponds to the form of exercising power in justified and reciprocal
socio-political orders, sustaining such a relationship and guaranteeing both parties their
most proper dignity, that is, their right to justification. To achieve justice, Forst
envisages the restoration of dialogical conditions in which everyone can demand and
receive reasons, thus dismantling domination and enabling emancipatory political
relations.

For Habermas, justification takes place through discourse ethics, where norms
are valid only if all those affected can agree to them under ideal communicative
conditions — free from coercion and with equal participation. In contrast, Forst argues
that justification is a fundamental moral right: every person has the right to be given
justifiable reasons for the rules and institutions that govern them. This right emerges
from the principles of moral agency and reciprocity.

Both theories can be enriched by Perelman’s New Rhetoric, which views
justification as a rhetorical act aimed at persuading an audience through shared values
and topoi, rather than through deductive proof. Justification, in this view, is contextual,
pragmatic, and rooted in human disagreement®.

Perelman’s New Rhetoric offers a flexible, audience-oriented model of
practical reasoning that complements Rainer Forst’s concept of the right to justification
by equipping political and legal discourse with the rhetorical tools necessary to navigate
pluralism. While Forst grounds justification in a moral and normative demand for
reciprocity and equality, Perelman provides the rhetorical structure needed to express

21 Rainer Forst, Justification and Critique Towards a Critical Theory of Politics, trans. Ciaran Cronin, Polity
Press, 2014, 10.

22 Christian Baatz, “Constructivist and Well-Being Based Justifications of Human Rights. Rivals or
Allies?” Critical Review of International Social and Political Philosophy, November 2023, 1-21, https://
doi.org/10.1080/13698230.2023.2280867.
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such justifications persuasively. Jiirgen Habermas mediates between these two thinkers
by grounding justification in communicative rationality, offering a procedural
framework that bridges Perelman’s rhetorical insights with Forst’s normative aims.

5. Conclusion

We have attempted to show that Habermas seeks universal justification through
rational discourse, while Forst bases justice on the right to justification. Both can be
understood as developing and extending key elements from Perelman, who views
justification as a persuasive, value-sensitive process shaped by real audiences. In this
research, Habermas acted as a mediator between Perelman's and Forst's theories of
justification.

Perelman contributes rhetorical realism and pluralism, grounding legal
reasoning in audience-based legitimacy and ethical argument and Habermas offers a
procedural model where discursive conditions ensure fairness and mutual
understanding. Forst synthesizes and radicalizes both by asserting that justice itself
demands that all persons be given reasons for the rules and structures they are subject
to”.

This synthesis provides a powerful framework for defending human rights in
pluralistic societies. It affirms that legitimacy stems not from tradition or power but
from the ability to justify norms to those affected. The comparative insights from these
three thinkers help illuminate a discursive pathway for confronting domination,
fostering tolerance, and grounding human rights in a moral, political, and rhetorical
framework committed to equality and inclusion. And we think that the New Rhetoric
can not only be seen as a source of the two main theories of justification discussed here,
but that it gains new relevance with Forst's research.
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