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Abstract

This article aims to redefine the concepts of “legal fault” and “administrative error”
in the context of epistemic uncertainty, environmental crisis, global pandemics, and the
increasing power of technology. Rather than viewing fault as a mere technical deviation, the
author interprets it as a political-ethical phenomenon closely tied to power, responsibility, and
the space of freedom in postmodern law. The article adopts a philosophical methodology rooted
in human philosophy and critical social theory, combined with interdisciplinary synthesis across
legal philosophy, state theory, public administration, social systems theory, and legal discourse
analysis. It further employs a dialectical-transformative method between opposing categories
(freedom—necessity, norm—power...) to clarify the nature and limits of legal accountability. The
study reveals that legal fault cannot be reduced to an objective violation but must be understood
within the tension between systemic structures and individual creativity. Overemphasis on the
precautionary principle may suppress innovation, shift responsibility from society to individuals,
and turn freedom into risk. Therefore, a flexible, reflective, and interdisciplinary theoretical
framework on fault is necessary — one that recognizes the space for freedom, error, and
learning as essential to protecting human dignity and advancing legal reform in an age of
uncertain knowledge.
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1. Introduction

In economic and technological globalization, artificial intelligence (Al) and

! Ong Van Nam - Department of Testing and Quality Assurance, Ho Chi Minh University of Banking, Ho
Chi Minh City, Vietnam, namov@hub.edu.vn, https://orcid.org/0009-0006-9929-4214. Corresponding
author.

2 Ho Tran Hung - Ho Chi Minh University of Banking, Ho Chi Minh City, Vietnam, hunght@hub.edu.vn
https://orcid.org/0009-0000-5722-8274.



636 Juridical Tribune — Review of Comparative and International Law

legal and administrative systems face unprecedented challenges, from environmental
crises and global pandemics to technological power and cognitive instability. These
transformations require an urgent rethinking of traditional legal concepts, most notably
“legal error” and “administrative mistake” that some countries are currently facing.
Continuing to interpret error as a mere technical deviation or objective violation is no
longer sufficient to account for complex and contradictory situations in uncertain
conditions, where the boundary between lawful action and mistake is increasingly
blurred.

In particular, the important precautionary principle, conceived initially as a tool
to protect social institutions, risks being absolutized in purely rational terms, thus
eliminating the environment, the conditions for creative freedom, and shifting
responsibility to individual agents, regardless of their cognitive limitations or the
situational context in which they have to act. This creates a deep tension between
innovation and compliance, between rational autonomy and structural power, placing
individuals in a position of being criminalized merely for daring to act in a risky
environment.

The article “Redefining Legal Error and Administrative Mistake in an
Uncertain Legal Space” emerges from this urgent need. Rather than treating error as a
purely technical legal phenomenon, the author proposes an interdisciplinary, reflective,
and human-centered theoretical framework that views error as the manifestation of a
struggle between responsibility, power, and the capacity to learn from mistakes in a
rapidly changing world.

2. Literature Review

The issues of legal fault and administrative error have been approached from
various perspectives within legal scholarship, public administration, and social
philosophy. In the Western legal tradition, fault determination has predominantly relied
on responsibility principles and causal linkage between actions and legal
consequences3 . However, more recent theories have reexamined this notion about social
contexts, power structures, and the epistemic capacity of legal subjects®.

One significant research direction is the interpretive approach to law and
the indeterminacy of norms. Dworkin (1986) argues that legal judgment always
occurs within a contested principles space and cannot be reduced to the
mechanical application of codified law’. Kress (2005) extends this idea by
emphasizing the internal inconsistency of normative systems when legal theory
and practice operate under different reference frames®. This gives rise to the

3H. L. A. Hart, The Concept of Law (Oxford: Oxford University Press, 1961), p. 152, https://doi.org/
10.2307/2217213.

4 Gunther Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in Gunther Teubner (ed.),
Global Law Without a State, (Aldershot: Dartmouth, 1997), 3-28.

5 Ronald Dworkin, Law’s Empire (Cambridge, MA: Harvard University Press, 1986), p. 65.

¢ Kenneth Kress, “Legal Reasoning and Coherence Theories: Dworkin and Posner,” California Law Review
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phenomenon of “reasonable error,” where differences in reasoning cannot
simply be classified as fault.

From the perspective of public administration, Fisher, Miller, and O'Leary
(2007) stress that in contemporary administrative environments — especially under
crisis or epistemic uncertainty (e.g., pandemics, climate change) — evaluating errors
must consider the constraints of action capacity and conflicts between political and
social goals. In such contexts, the standardization of fault serves more as a mechanism
of power control than an objective tool for behavior regulation’.

The precautionary principle, central to environmental law and risk governance,
has been analyzed as a site of tension between protecting society and restricting political
freedom. Adler (2006) warns that moral norms linked to this principle may lead to
extremism if not balanced with the right to err and the capacity to learn from mistakes®.

From the standpoint of critical philosophy, scholars like Habermas (1996)°,
Honneth (1995)'°, and Fraser (2003)"' emphasize the role of intersubjective space,
where responsibility is not merely personal but involves participation in shaping social
norms. In this sense, error becomes a part of collective learning, where the subject is
not merely blamed but recognized through processes of communication and critique.

Foucault (1977) approached fault as a phenomenon of power—knowledge. For
him, the designation of error is always linked to institutional structures of power, where
knowledge functions not as pure truth but as a tool for creating order'?. Thus, identifying
legal fault must be understood as a socio-political product rather than a neutral
occurrence.

Synthesizing these approaches reveals a significant shift from conceiving fault
as a purely legal violation to understanding it as the outcome of tension among norms,
rational capacity, and social power. Theoretical differences — expressions of academic
freedom — cannot be reduced to administrative error without considering the epistemic
context and action structures. Analyzing fault in today's legal space requires a
multidimensional model integrating action theory, systems theory, and political ethics.

83, no. 3 (2005): 727-748.

7 Fisher, E., Miller, C., & O’Leary, R. Administrative law and the administrative state. Oxford University
Press, 2007.

8 Michael Adler, Judging Disputing and Errors in Decision-Making (Cambridge: Cambridge University
Press, 2006), p. 47.

® Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy, trans. William Rehg (Cambridge, MA: MIT Press, 1996), p. 108.

10 Axel Honneth, The Struggle for Recognition: The Moral Grammar of Social Conflicts, trans. Joel
Anderson (Cambridge, MA: MIT Press, 1995), p. 92.

! Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in Nancy Fraser and Axel Honneth (eds.) Redistribution or Recognition? A Political-
Philosophical Exchange, (London: Verso, 2003), p. 81.

12 Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New York:
Pantheon Books, 1977), p. 27.
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3. Research Methodology

This article adopts the methodological framework of philosophical
anthropology and critical social philosophy, employing a combined approach of
analytical-synthetic reasoning and interdisciplinary integration across legal philosophy,
state theory, and public administration. The goal is to clarify the nature of the concepts
of “legal error” and “administrative mistake” within modern law. Drawing on systems
theory, legal discourse analysis, and postmodern critique, the author examines various
conceptions of error - from strictly legal perspectives to those rooted in human-centered
philosophy - to reveal the tension between systemic necessity and individual freedom
in assigning legal responsibility.

Additionally, this study employs conceptual interpretation as a methodological
bridge to trace the transformation of “error” from a narrowly defined legal object into a
multidimensional phenomenon - at once socio-ethical, epistemological, and political.
Drawing from interdisciplinary insights and critical social philosophy, the analysis
situates error not merely as a deviation but as a point of tension where systemic
rationality collides with human finitude by analyzing and synthesizing previous studies
on real cases as well as legal precedents, thereby reshaping the concepts of
responsibility and freedom under the conditions of being bound by legal regulations.

4. Discussion
4.1. Legal Error and the Limits of Theory in the Space of Legal Choice

The issue of legal error cannot be understood purely as an objective deviation
from the letter of the law. Instead, it must be repositioned within the knowledge—power—
value space, where theoretical choices reflect a specific worldview concerning
“fundamental human and civil rights”13 , law, and order. Therefore, the fundamental
question is not “What constitutes a legal error?” but rather: “When does a
methodological difference — as an expression of rational freedom — come to be
interpreted as a necessary mistake?” This framing reveals a profound philosophical
contradiction between creativity and conformity, between freedom of thought and
dominant paradigms'*.

In the modern legal environment, error is no longer reducible to a linear causal
relationship between conduct and legal consequence; instead, it emerges as a complex
formation shaped by the dialectical interplay between systemic instinct — rooted in
institutional inertia — and epistemic creativity, which resists closure and opens the
space for transformative reinterpretation. The choice of a legal interpretive method is

13 Kenneth Kress, “Legal Reasoning and Coherence Theories: Dworkin and Posner,” California Law
Review 83, no. 3 (2005): 727-748.

4 Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in Nancy Fraser and Axel Honneth (eds.) Redistribution or Recognition? A Political-
Philosophical Exchange (London: Verso, 2003), p. 81.
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not merely technical; it is an ontological act that affirms a particular vision of the legal
order and the role of human agency in shaping normative structures'”.

Here, “error” becomes a political—ethical phenomenon rather than a purely
objective legal entity. In a system where diverse normative values coexist and clash,
every act of labeling an error involves judgment — one conditioned by power relations
and epistemic regimes. As Foucault (1977) argued, producing legal “truth” is
inseparable from the power structures that sustain it'°.

In administrative practice, legal error is often imposed through hegemonic
paradigms — where differences in method or interpretation are construed as mistakes
simply because they diverge from institutionalized norms. This risks erasing individual
creativity and responsibility as legal subjects'’. In reality, a decision may be considered
“wrong” not because it contradicts practice but because it challenges a prevailing theory
that dominates the space of power. This model recreates a normative feedback loop,
where theory is used to evaluate itself — thus neutralizing critical reflection and the
creative production of legal knowledge'®.

From the standpoint of philosophical anthropology and critical social thought,
the “legal error” concept must be redefined — not in fidelity to a singular theory but in
demonstrable deviation from factual events, lawful procedures, and coherent legal
language' . Differences in theory or interpretation only constitute error when they
produce an identifiable divergence between what is and what is claimed to be — that
is, between reality and its legal-discursive representation®.

This model preserves the legal subject's space for epistemic and creative
freedom while maintaining a reasonable level of administrative control. It transforms
the concept of error from a moralistic absolute into a legal entity analyzable through the
relative terms of language, structure, and behavior. As Adler (2006) emphasized, under
uncertainty and plural values, attributing error must be tied to verifiable social norms,
not to differences in theoretical orientation®'.

From this perspective, legal error is no longer a unilinear violation but a space
where human beings — as rational subjects — can err and differ yet remain reasonably
accountable. This is precisely the intersection between necessity and freedom, between
control and creativity, where legal norms must be constructed on the basis of
recognizing difference rather than eliminating it. This reflects “the urgent need for a

15 Ronald Dworkin, Law s Empire (Cambridge, MA: Harvard University Press, 1986), p. 65.

16 Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New York:
Pantheon Books, 1977), p. 27.

17 Axel Honneth, The Struggle for Recognition: The Moral Grammar of Social Conflicts, trans. Joel
Anderson (Cambridge, MA: MIT Press, 1995), p. 92.

18 Kenneth Kress, “Legal Reasoning and Coherence Theories: Dworkin and Posner,” California Law
Review 83, no. 3 (2005): 727-748.

19 Luhmann, N. Law as a social system (K. Ziegert, Trans.). Oxford University Press, 1993.

20 Gunther Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in Gunther Teubner (ed.)
Global Law Without a State, (Aldershot: Dartmouth, 1997), 3-28.

21 Michael Adler, Judging Disputing and Errors in Decision-Making (Cambridge: Cambridge University
Press, 2006), p. 47.
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strong legal and ethical framework’.

4.2. Administrative Mistakes and Individual Responsibility: The Boundary
Between Necessity and Freedom in the Legal Space

The evaluation of an administrative decision as a mistake cannot be confined to
formal legal procedures or linear, logical reasoning; it must be understood through the
dynamic interplay between institutional rationality and the contingent, often
ambivalent, expressions of human judgment and socio-political context. Instead, it must
be approached as an epistemological act in a historical context, reflecting the level of
knowledge, rational capacity, and social conditions when the act was committed. An
action can only be deemed mistaken when, at the time of its occurrence, contrary
information is both available and accessible to the acting subject, not only physically
but also cognitively, legally, and reflexively®.

Error, therefore, is no longer merely the isolated result of subjective
shortcomings but rather the manifestation of a rupture between the demand for
knowledge and the capacity for interpretation, between the structural necessity of the
legal system and the human subject's potential for creative freedom, this is “the
enactment and application of legislation”**, Within the theoretical framework of the
philosophy of the human being, this constitutes a neutral space where individuals, with
all their cognitive limitations and developmental potential, are compelled to act amid
uncertainty — and it is precisely for this reason that error becomes an essential
component of moral freedom? .

Individual responsibility cannot be established without examining the
relationship between necessity and freedom. Was the administrative decision-maker
truly able to choose an alternative course of action, or were they constrained by limited
knowledge, legal context, and organizational structure? Responsibility can only arise
when an action is taken as a choice, when the subject has sufficient cognitive ability
and freedom to act differently*®. Conversely, if the action was an unavoidable
consequence of a flawed systemic structure, then attributing responsibility becomes
irrational and ultimately betrays the humanistic essence of legal philosophy.

In such cases, administrative mistakes are not mere random deviations from

22 Diyora Imamalieva, ,,Legal Difficulties Associated with the Use of Big Data in Healthcare: Civil Law
and Cyberlaw Review”. Medicine, Law & Society, 17(1), 2024. https://doi.org/10.18690/mls.17.1.131-
152.2024, p. 150.

23 Michael Adler, Judging Disputing and Errors in Decision-Making (Cambridge: Cambridge University
Press, 2006), p. 47.

24 Diyora Imamalieva, ,,Legal Difficulties Associated with the Use of Big Data in Healthcare: Civil Law
and Cyberlaw Review”. Medicine, Law & Society, 17(1), 2024. https://doi.org/10.18690/mls.17.1.131-
152.2024, p. 283

25 Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy, trans. William Rehg (Cambridge, MA: MIT Press, 1996), p. 108.

26 Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in Nancy Fraser and Axel Honneth (eds.) Redistribution or Recognition? A Political-
Philosophical Exchange (London: Verso, 2003), p. 81.
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legal norms but indicators of a breakdown in the relationship between means and ends,
between subject and outcome. When the law no longer functions as a tool for justice
but rather as a mechanism that reproduces rigid mental patterns, mistakes manifest as
symptoms of stagnation in social learning®’. However, it is essential to differentiate
among types of mistakes. Only “gross errors” — those so egregious that they exceed
the minimum cognitive capacity of an average subject — can serve as reasonable
grounds for attributing responsibility®®.

Meanwhile, theoretical or methodological divergences — especially in
complex legal fields — cannot be equated with administrative faults. An interpretation
of the law, even if later rejected, should be recognized as part of the process of
knowledge creation if it is internally coherent and rationally grounded. Penalizing such
efforts reflects an anti-philosophical model, where responsibility is instrumentalized for
governance rather than affirmed as an expression of moral agency.”’

This situation becomes dangerous when considering the precautionary
principle. If this principle is interpreted as an absolute prohibition, any action “fostering
creativity and innovativeness™’ or experimentation — which are essential conditions
for progress — risks being labeled as an error. In such a space, the system no longer
operates based on the capacity for responsible action but instead on a foundation of
retrospective fear. Precaution, rather than protecting the right to life and the
environment, thus becomes a tool for neutralizing creative freedom.

Therefore, the fundamental philosophical question is no longer “Who is at
fault?” but: “When is a mistake unacceptable, and when is it a sign of legitimate creative
effort”? The answer cannot be based solely on the law but must come from a human
life in which error is seen as an essential stage in maturation, learning, and social
reflection.

It is precisely within this space that the redefinition of “administrative error” in
a flexible yet rigorous manner, distinguishing between experimental error and
theoretical deviation, becomes a necessary condition for safeguarding the balance
between responsibility and freedom. In this context, responsibility is no longer a burden
of blame but an expression of moral capacity, intellectual maturity, and human-centered
power. However, “Money is a means of competition, while ethics is the goal of
sustainability”'.

27 Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New York:
Pantheon Books, 1977), p. 27.

28 Michael Adler, Judging Disputing and Errors in Decision-Making (Cambridge: Cambridge University
Press, 2006), p. 47.

29 Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New York:
Pantheon Books, 1977), p. 27.

30 Nataliia Mykolaivna Onishchenko, Vladyslav Ivanovych Teremetskyi, Olesia Oleksandrivna Otradnova,
Mykola Oleksiiovych Stefanchuk, Oleksii Oleksandrovych Fast, ,,Balance Between Public Interests and
Human Rights in the Context of Applying Pro Rata Principle”, Science of Law, 2025(1), 13—19. https:/
doi.org/10.55284/s01.v202511.183.

3 Nguyen Anh Quoc & Nguyen Van Y. ,Protecting the survival of “species” is a social ethic that has
become a goal of sustainable development”. International Journal of Sustainable Development and
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4.3. From Scientific Uncertainty to the Legal Responsibility of Public
Freedom

Cognitive uncertainty - non-innovation - is no longer a minor anomaly; it has
become almost commonplace. It has become the basis for reconfiguring what is
inherently human — human creativity, especially innovation in public management and
the legal field. This fundamental change challenges freedom and legal responsibility,
forcing people in the present era to deeply rethink how knowledge, power, and ethics
intertwine in shaping public management.

From the perspective of philosophical anthropology and critical social theory,
the precautionary principle, conceived initially as a technical mechanism to mitigate
risk, has undergone a conceptual shift. It symbolizes the tension between the imperative
to act in the face of incomplete knowledge and the innovative human desire for
autonomy and political freedom in a context of increasingly fragmented norms,
factionalism, and emerging group interests. The ambiguity in norms such as “avoid all
potential risks” reflects the law's attempt to govern an inherently nonlinear world and
cannot be predicted through classical rational logic®?.

This comprehensive and indeterminate nature makes the precautionary
principle susceptible to multiple interpretations, from a moral call for prudence to a tool
for power control and restriction of action. When mobilized as a political-media
discourse, it generates a paradox: an attempt to control the uncontrollable by
absolutizing norms and imposing certainty onto the grey zone between “the scientific
research and production environment”.**

In efforts to systematize, the precautionary principle is often categorized from
weak to strong. At its extreme, it ceases to be a call for risk assessment and becomes an
absolute command: prohibit all action unless complete harmlessness is proven. These
dynamic reverses foundational legal principles such as the “presumption of innocence,”
wherein the burden of proof increasingly shifts from the accuser to the actor. The
reversal paralyzes individual activity and destabilizes the fragile balance between public
authority and individual responsibility, exposing more profound contradictions in the
modern legal-political order*.

In essence, radicalizing the precautionary principle reflects the legal system's
existential fear of error, whereas mistakes themselves are essential to scientific progress
and human learning. As Popper (2002) affirmed*, science advances not through
absolute certainty but through the capacity to hypothesize, err, and correct. When a law

Planning, 19(10), 2024, 4073-4081. https://doi.org/10.18280/ijsdp.191035, p. 4080.

32 Oliveira, A. H. de. ,,Digital platform for shared solutions and open innovations: Proposal of a structured
theoretical model”. International Journal of Innovation, 12(4), 2024, e24221. https://doi.org/10.5585/20
24.24221.

33 Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy, trans. William Rehg (Cambridge, MA: MIT Press, 1996), p. 108.

34 Michael Adler, Judging Disputing and Errors in Decision-Making (Cambridge: Cambridge University
Press, 2006), p. 47.

35 Karl Popper, The Logic of Scientific Discovery (London: Routledge, 2002), p. 248.
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demands absolute certainty from science to legitimize decisions, the ontological
uncertainty of knowledge becomes irreconcilable with the formalistic requirements of
legal procedures.*

As aresult, the precautionary principle, instead of enabling responsible action,
becomes a barrier to creativity and reform. When even a minimal probability of risk is
sufficient to exclude an action, freedom of action loses its place within the legal order.
This calls for a “restructuring of the understanding of work, ownership, and freedom”.*’
The relationship between the subject and the product of action is thus reversed: actions
are no longer evaluated based on intent but on assumptions about consequences that
have not yet materialized, a form of “preemptive criminalization” or “crime from the
future”.®

The debate over the precautionary principle is, therefore, a debate about the
limits of public authority's responsibility under conditions of uncertainty. In crises such
as the COVID-19 pandemic or climate change, this principle has been invoked to
legitimize coercive measures, from curfews and lockdowns to surveillance, “using the
latest technologies™ leading to a reversal in the relationship between means and ends
in governance: public protection becomes the justification for restricting fundamental
freedoms®.

A prime example is the media campaigns advocating for a return to the “new
normal” while scientific knowledge remains fluid. In such cases, the manager’s
responsibility becomes ambiguous, as any action may later be reassessed in light of
evolving data, producing a form of unstable ex-post responsibility*'.

This leads to laws defining “gross errors” as not merely ordinary mistakes but
inexcusable professional incompetence. However, this inversion is dangerous:
Institutions demand rapid action under uncertainty but place the burden of absolute
responsibility on individuals, producing contradictions between capacity and
expectation, between human ability and systemic standards**.

36 Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in Nancy Fraser and Axel Honneth (eds.) Redistribution or Recognition? A Political-
Philosophical Exchange (London: Verso, 2003), p. 81.

37 Sandra Starke, Iveta Ludviga & Jonas Frohlich, ,,Ability, motivation, and opportunity to participate in
the digital change: A focus group study on new concepts for sustained learning in healthcare organizations”.
Edelweiss Applied Science and Technology, 9(3), 2025, 61-74. https://doi.org/10.55214/25768484.v9i3.
5114.

38 Cover, R. M. (1983). ,,Foreword: Nomos and narrative”. Harvard Law Review, 97(1), 4-68.

39 Sandra Starke, Iveta Ludviga & Jonas Frohlich, ,,Ability, motivation, and opportunity to participate in
the digital change: A focus group study on new concepts for sustained learning in healthcare organizations”.
Edelweiss Applied Science and Technology, 9(3), 2025, 61-74. https://doi.org/10.55214/25768484.v9i3.
5114.

40 Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in Nancy Fraser and Axel Honneth (eds.) Redistribution or Recognition? A Political-
Philosophical Exchange (London: Verso, 2003), p. 81.

41 Ulrich Beck, Risk Society: Towards a New Modernity, trans. Mark Ritter (London: Sage Publications,
1992), p. 49.

42 Axel Honneth, The Struggle for Recognition: The Moral Grammar of Social Conflicts, trans. Joel
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The issue becomes more severe when legal responsibility is used as a form of
“compensation by law” for policy errors, instead of recognizing these as creative spaces
for learning. In such contexts, norms are no longer ethical boundaries but become
instruments of power, reproducing the divide between “self-ownership” and “ownership
of others” in political-legal actions*.

In summary, “the code of ethics and principles of professionalism™* and the
precautionary principle, despite embodying a spirit of humanism and vigilance, must
not be absolutized as a coercive norm. Preserving the boundary between science and
law, between uncertainty and responsibility, between freedom and necessity, is not
merely a technocratic requirement but a fundamental philosophical demand: to
safeguard the human being as a rational subject, capable of error, entitled to experiment
and to learn, so that within the legal space, uncertainty can be transformed into a
condition for creativity and genuine responsibility.

4.4. From Legal Fault to Social Norm: The Transformation Between
Freedom, Responsibility, and Control

In the modern administrative space, where executive power operates amid
urgent circumstances and epistemic uncertainty, the question of "fault" is no longer
confined to the technical realm of law but emerges as an ontological conflict between
freedom of choice and the necessity of control, between individual responsibility and
structural surveillance, between acting for life and the institutionalization of morality®.

The argument that administrative actions under conditions of uncertainty
should be exempt from responsibility often stems from a legitimate concern for the
limits of human cognition. However, legal systems and public opinion apply principles
such as “precaution” or “prudence’’to redefine the boundary between lawful action and
error. This process reveals a shift in the concept of "error", from a mere deviation to a
form of epistemic violation or even a betrayal of the human instinct for survival and the
ideal of freedom, which have crystallized through social history into fundamental rights
such as the right to life, the right to protection, and the right to presence, “a just and
equitable transition exists™*®.

In judicial decisions, failure to comply with the precautionary principle —

Anderson (Cambridge, MA: MIT Press, 1995), p. 92.

43 Nancy Fraser, “Social Justice in the Age of Identity Politics: Redistribution, Recognition, and
Participation,” in *Redistribution or Recognition? A Political-Philosophical Exchange®*, ed. Nancy Fraser
and Axel Honneth (London: Verso, 2003), p. 81.

4 Muhammad Yasmin, Haliah, Andi Kusumawati & Darmawati. ,,The effect of brainstorming, auditor
ethics, and whistleblowers on audit opinions of government financial reports: The moderating role of
management support”. Asian Economic and Financial Review, 14(4), 2024, 276-294. https://doi.org/10.5
5493/5002.v14i4.5019. p. 290.

45 Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy, trans. William Rehg (Cambridge, MA: MIT Press, 1996), p. 108.

4 Andrew Frederick Smith ,,An analysis of the colonialist roots of William Rees’s case for human
population decline”. Journal of World Philosophies, 9(2). 2025. Retrieved from https://scholarworks.
u.edu/iupjournals/index.php/jwp/article/view/7031, p. 119).
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especially in the context of instability — is recognized not only as a procedural error but
as a significant substantive error, but this important normative shift signals a move from
the dominance of unilateral power to the dominance of binding norms, where morality
is expressed. It marks the transition from sovereign discretion to accountable action
embedded within an intersubjective, ethically charged legal-political space where
means and ends are inseparably intertwined. Consequently, administrative behavior is
reconceived as an ethical-legal construct rather than a mechanical or purely
instrumental exercise of institutional authority*’.

However, when the principle of prudence is absolutized, it can produce a
paradox: the capacity to act is paralyzed by the shadow of retrospective fear.
Responsibility, originally a manifestation of moral agency, becomes a burden
individuals must bear due to anxiety over potential consequences. In such contexts, it is
not a lack of will but a legal coercion that compels actors nof fo act. This is a reversal
between freedom and responsibility: freedom is no longer the condition for action but
a risk of criminalization*®,

Conversely, suppose the precautionary principle is seen merely as a vague
guiding value. In that case, ethical norms lose their enforceability: "fault" is no longer
an apparent deviation from a set standard but a departure from an idealized state that
has never been clearly defined. In this space, error becomes a sign of humanity, with all
its biological, moral, and cognitive limitations, rather than evidence of intentional
violation*,

This phenomenon results in a reversal of knowledge: it is no longer knowledge
that leads to action, but action that is criminalized by consequences that have not yet
occurred, then interpreted as though always foreseeable. This is a form of “hindsight
bias,” where retrospective knowledge is imposed as a priori, and responsibility is
constructed from assumptions rather than grounded in reality™. In this context, the legal
system demands perfect foresight from agents who must act amid incomplete, flawed,
or contradictory information, an inhuman expectation.

The core question is no longer “Should one act?” but “How can human action
be justified within a technocratic legal space?”” In the absence of a comprehensive theory
of administrative fault under conditions of uncertainty — where action and
consequence, capacity and demand, expectation and execution are out of sync —
administrative decisions become a “moral gamble” between freedom and control’".

More dangerously, if not correctly understood, the precautionary principle may
be transformed into a tool for controlling executive power under the guise of ethics and
justice. Creativity is stifled, action is withdrawn, and freedom is reversed into negative

47 Cover, R. M. ,,Foreword: Nomos and narrative”. Harvard Law Review, 97(1), 1983, 4-68.

48 Luhmann, N., Law as a social system (K. Ziegert, Trans.). Oxford University Press, 1993.

49 Ulrich Beck, Risk Society: Towards a New Modernity, trans. Mark Ritter (London: Sage Publications,
1992), p. 49.

30 Karl Popper, The Logic of Scientific Discovery (London: Routledge, 2002), p. 248.

5! Gunther Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in Gunther Teubner (ed.)
Global Law Without a State (Aldershot: Dartmouth, 1997), 3-28.
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responsibility, individuals are punished simply for having dared to choose. In such
situations, norms cease to be the foundation of intersubjective rationality and instead
become the facade of institutionalized power™.

Without a deep philosophical understanding of the transformation between the
need for action and the ability to justify it, between means and ends, between policy
product and acting subject, any behavior can be interpreted as fault. At that point, “self-
ownership”, the capacity to act responsibly, is replaced by “ownership of the Other,”
where one is condemned not for being wrong but for having acted at all. In that space,
freedom is no longer the power to choose what is right; it is a domain in which reason
is nullified by power disguised as truth and justice.

5. Results

The study reveals that the concepts of “legal fault” and “administrative error”
cannot be treated merely as technical phenomena but must be situated within the
philosophical space of the human condition, where the tension between creative
freedom and systemic necessity, between social norms and discursive power, is
constantly at play. Attribution of responsibility under epistemic uncertainty is only
reasonable if one can distinguish between empirical deviation and theoretical
divergence between crude mistakes and lawful creativity. The findings also show that
if the precautionary principle is absolutized, it may lead to action paralysis, suppress
creative capacity, and transform responsibility into a tool of political-moral control.
Conversely, if approached flexibly, this principle can balance the duty to protect society
and the actor's right to trial and error. On this basis, the study proposes a flexible,
interdisciplinary, and critical approach to defining fault while emphasizing the essential
roles of reflexive knowledge, intersubjective norms, and rational freedom in processes
of legal reform and public governance.

6. Conclusion

In modern legal and administrative systems, especially those influenced by
epistemic uncertainty and global social upheaval, the concept of "fault" can no longer
be interpreted through a purely legalistic lens. From the standpoint of philosophical
anthropology and critical social philosophy, this study shows that legal fault and
administrative error are interdisciplinary phenomena reflecting the tension between
rational freedom and power structures, as well as between knowledge creation and
institutional norms.

The attribution of fault must be based on a flexible theoretical framework
capable of distinguishing between factual deviations and conceptual differences
between irresponsible behavior and lawful innovation. Principles such as “precaution”
and “prudence,” if not applied in a balanced manner, risk becoming tools for control

52 Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (New York:
Pantheon Books, 1977), p. 27.



Volume 15, Issue 4, December 2025 647

and reproduction of power rather than foundations for ethical and legal action.
Therefore, the legal space must be reconstructed as an open environment where non-
omniscience is recognized as a normal action condition. Humans are protected by their
right to err, learn, and experiment.

This conclusion helps lay the groundwork for a humanistic theory of public
responsibility in which the law not only controls but also empowers, not only punishes
but also opens up spaces for creativity and reform.

7. Significance, Limitations, and Further Research

This study expands the conceptual framework of “fault” in law and
administration by integrating foundations from philosophical anthropology, critical
social theory, and systems theory. By placing “fault” in a dialectical relationship
between freedom—necessity and creativity—control, the research redefines responsibility
not only as individual conduct but also as the product of epistemic and power structures.

The study proposes a reflexive and flexible method for evaluating
administrative errors that fits the current context of uncertainty and value pluralism in
public governance. This is especially useful in policy-making, administrative
adjudication, and power oversight in times of crisis or epistemic ambiguity.

The study does not delve into empirical investigations of specific cases or
comparative analyses across legal systems. Future research could focus on developing
qualitative and quantitative assessment frameworks for ‘“reasonable error” in
administration and extend the analysis to areas such as public service ethics and digital
law.
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