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Abstract 

 It is generally acknowledged that, to convict an accused after the conclusion of an 
admission of guilt agreement it is not necessary to prove beyond a reasonable doubt that a 
criminal deed has occurred, as it is enough to be in the presence of a factual base. We will 
approach in this article just one of these issues, namely the special situations in which only one 
of the defendants concludes an admission of guilt agreements and the other defendants do not 
admit to the crime. In case all defendants are charged with one crime or of the distinctive crime 
of forming an organized crime group, the courts of law must analyze the cause from the 
perspective of two different standards of proof, one for the defendant who concluded an 
admission of guilt agreement and another for those who have not admitted to the crimes they 
are charged with. This can lead to different court decisions regarding the same crime, thus 
creating a significant risk of wrongful conviction of the defendant who concluded the admission 
of guilt agreement. This is why it would be necessary to distinctively regulate this situation and 
limit the possibility of concluding an admission of guilt agreement with only one of the 
defendants or only some of the participants in the crime or to allow the courts to analyze the 
admission of guilt agreement by considering the higher standard of evidence (beyond reasonable 
doubt). 
 
 Keywords: admission of guilt agreement, standard of evidence, beyond reasonable 
doubt, factual base. 

 
 JEL Classification: K14, K38  

 
 DOI: 10.62768/TBJ/2025/15/3/10 
 

Please cite this article as: 
Ghigheci, Cristinel & Maria Magdalena Bârsan, ‘The 
Standard of Evidence in Case of the Admission of Guilt 
Agreement’, Juridical Tribune – Review of Comparative and 
International Law 15, no. 3 (October 2025): 592-609. 

Article History 
Received: 18 June 2025 
Revised: 20 August 2025 
Accepted: 17 September 
2025 

 
 

 1. Introduction 
 
 Solving a case by concluding an admission of guilt agreement entails that the 

defendant forgoes certain guarantees offered by the right to an equitable trial in 
exchange for a reduced sentence3. In these cases, the rule of the American system of 
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law applies, that according to which the promise of enforcing a certain legal regulation 
by an institution of the state in exchange for the suspect forgoing his rights is entirely 
admissible4.  

  Bargaining for a reduced punishment in return for admitting guilt is a practice 
that dates to the “confessions” of the thirteenth century5. In the adversarial system of 
law, in addition to the negotiation of punishment, the prosecutor and the accused can 
also negotiate the charge for which the defendant is sent to trial6.  

  As it was metaphorically expressed in doctrine, the concept of „plea bargaining” 
of the American system of law, is „a paradigm of negotiated justice has traversed the 
ocean” as it was regulated, in different means, in most European countries (the 
„pattegiamento” – in Italy, „plaider coupable”7 – in France, as well as other simplified 
forms and procedures which entail negotiation and consensus in regard to the admission 
of guilt – in Switzerland and Germany, up to a more attenuated form of negotiation, 
namely the „criminal transaction”/„transaction pénale” – in Belgium)8.  

  Once the Romanian lawmaker introduced the new concept of guilt agreement 
in criminal law, the inherent criticism appeared, as there were voices which claimed the 
benefit of these procedures is reduced compared to the risk it causes for the defendant, 
as the criminal investigators can be accused of an equitable trial, but also that the idea 
of justice can’t be sacrificed in exchange for the reduction of expenses9. Studies have 
shown that most judges and prosecutors see the admission of guilt agreement as the best 
means of solving criminal cases, and this conviction can prove to be difficult to 
conciliate with the “not guilty until proven otherwise” presumption10. 

  Although this special procedure of solving criminal cases entails numerous 
issues, we will approach in this article just one of these issues, namely the special 
situations in which only one of the defendants charged with forming an organized crime 
group concludes an admission of guilt agreements and the other defendants do not admit 
to the crime. We must emphasize that, generally speaking, the member of an organized 
crime group who accepts the conclusion of an admission of guilt agreement accepts to 
collaborate with the prosecutor in order to benefit from a lighter sentence.11.  

  The court invested with solving these admission of guilt agreements must 
analyze, regarding each defendant, if the evidence on record is sufficient to prove guilt 

 
4 H.D. Bosly, D. Vandermeersch, Droit de la procédure pénale, 4e éd., La Charte, Bruges, (2005), p. 357. 
5 A. W. Alschuler, „Plea Bargaining and Its History”, 79 Columbia Law Review 1, 13 (1979).   
6 T. Fisher, „The boundaries of plea bargaining: negotiating the standard of proof”, The Journal of Criminal 
Law & Criminology, Vol. 97, No. 4, (2008), p. 947. 
7 Iovene, Federica, „Plea Bargaining and Abbreviated Trial in Italy (June 28, 2013)”. Warwick School of 
Law Research Paper No. 2013/11 (Special Plea Bargaining Edition, editor Jackie Hodgson), Available at 
SSRN: http://dx.doi.org/10.2139/ssrn.2286705. 
8 A. Jacobs, „Le droit belge dans le concert européen de la justice negociée”, Revue internationale de droit 
pénal, 83e année, nouvelle série, 1er/2e trimestres 2012, I-er édition, p. 46– 57, p. 87. 
9 V. Văduva, [Judecata în cazul recunoașterii învinuirii], Trial in case of admission of guilt, Hamangiu 
Publishing House, Bucharest (2019), p. 83. 
10 M. Heumann, Plea Bargaining. The Experiences of Prosecutors, Judges, and Defense Attorneys, The 
University of Chicago Press, Chicago and London, 1979, p. 156. 
11 S. P. Grossman, Plea Bargaining Made Real, Carolina Academic Press, Durham, North Carolina, 2021, 
p. 174. 
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and convict, especially in the cases in which one of the crimes is that of forming an 
organized crime group. Also, we must not lose sight of the fact that, in Romanian law, 
in case an admission of guilt agreement would be concluded with only one of the 
defendants, the other defendant would benefit from the “not guilty until proven 
otherwise” presumption and can be heard as witnesses in these cases with the respect 
of their right to not self-incriminate12.  

  The different solving by two courts of law of cases of a special admission of 
guilt agreement brings us closer to a discussion pertaining to this special procedure, 
namely if it is possible to dismiss an admission of guilt agreement if the evidence on 
record is not enough to prove that the defendants who concluded the agreement were 
aware they are supporting or participating in an organized crime group. 

  Thus, the first court of law stated that there is no evidence to prove that the four 
defendants had a clear representation of such an organized crime group, they did not 
manifest the will to be a part of such a group, their actions were singular and to their 
own purpose and interest, namely that of fraudulently promoting the theoretical exam 
for acquiring a driver’s license. It was also stated that the defendants who concluded 
the admission of guilt agreement admitted to this crime during criminal prosecution in 
the presence of their lawyer, but this was not meant to make up for the lack of evidence 
to support the accusation of forming an organized crime group13. 

  On the contrary, the Appeal Court stated that the admission of guilt agreement 
can’t be dismissed for this reason, as „there is sufficient data” a crime was committed, 
that of forming an organized crime group and we are not in the presence of a simple 
criminal participation which would be the case for common criminal action by more 
people whose roles were preestablished or specialized14.  

  The essential difference between the two mentioned decisions seems to reside 
in the different way in which the courts of law perceive the standard of evidence needed 
in the matter of the admission of guilt agreement. The first court not consider the 
acknowledgement of guilt by the defendants who concluded the admission of guilt 
agreement as enough, whereas the second court seems to have adopted the thesis 
according to which for the proof of the existence of an organized crime group, the 
existence of „sufficient data” is needed in addition to admission of guilt by the 
defendants who concluded the admission of guilt agreement. 

  The main question which arises in such a situation is that of whether such a 
situation requires a standard of evidence beyond any reasonable doubt for proving the 
crime of organized crime group or a more reduced standard of evidence is required to 
complete the acknowledgement of guilt by the defendants who concluded the admission 
of guilt agreement? 

  The Appeal Court pointed out, in the above mentioned decision, that „the 
procedure of admission of guilt has special particularities, given the main legal 

 
12 C. Ghigheci, in N. Volonciu, A.S. Uzlău (coordinators) and others, [Codul de procedură penală. 
Comentariu pe articole], Criminal Procedure Code. Comments by articles. Volume II. Special Part, fourth 
revised and completed edition, Hamangiu Publishing House, Bucharest, (2024), p. 765. 
13 Brasov Tribunal, Criminal Section, criminal sentence no 199/S din 29.09.(2022), unpublished. 
14 Brasov Appeal Court, Criminal Section, criminal sentence no 377/Ap of May 4th, 2023, unpublished.  
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conditions which characterize it, such as: the admission not only of the criminal acts, 
but also of the legal qualification of the acts, as the standard of evidence pertaining to 
the existence of sufficient evidence regarding the existence of proof beyond reasonable 
doubt excluded the common standard of proving beyond any reasonable doubt, the 
limited character of contradictory procedures, without any judicial investigation, but 
also the lack of acknowledgement of a previous court decision on the same manner in 
regard to the extent of the prejudice.”15 

 
 2. Objective and Methodology 
 
  Our goal in the present article is to analyze the issue of the standard of evidence 

needed to rule on a conviction in case of the distinctive crime of forming an organized 
criminal group when only one of the defendants concluded an admission of guilt 
agreement and the other defendants did not admit to the crime they are charged with. 
The matter is one of interest, as in most laws, in order to be in the presence of the crime 
of forming an organized criminal group, it is mandatory to establish the participation of 
several people to such a group (in Romanian law it requires the participation of at least 
three people). In order to respond to the issue of the standard of evidence necessary to 
rule on a conviction for the crime of forming an organized criminal group, when only 
one of the members concluded an admission of guilt agreement by using the synthetic 
method, we will first attempt to synthetize in few words (multum in parvo) the main 
rules regarding the standard of evidence used in the American system of law and in the 
Continental European system of law. Such an endeavor appears necessary as many 
European countries (such as Romania) have adopted, from the common law system, the 
concept of the standard of evidence “beyond any reasonable doubt”, needed to rule on 
a conviction in criminal matters, without taking over the entire jurisprudence which led 
to the development of such a concept. 

  Subsequently, by using the comparative method, we will list the rulings of the 
American system of law, where the admission of guilt agreement has a longer tradition. 
By knowing the reason of the admission of guilt agreement and the way it is enforced 
in its country of origin, we can enforce it accordingly in the countries which operate 
under different systems of law, as is Romania. In the United States of America, there is 
a much higher percentage of cases solved by the conclusion of an admission of guilt 
agreement, unlike the countries in which there are no courts with jury16, and this 
significant experience has led to the creation of more clear rules. 

  Also, as many continental European countries have regulated the admission of 
guilt agreement in their internal laws, by legislative transplant and by using the analytic 
method, we will analyze the issues that were brought before the European Court of 
Human Rights. Only by knowing the jurisprudence of the European Court of Human 
Rights in the matter of the admission of guilt agreement, we can enforce this institution 

 
15 Ibidem. 
16 Máximo Langer, „Plea Bargaining, Conviction Without Trial, and the Global Administratization of 
Criminal Convictions”, Annual Review of Criminology, 2021, 4:1.1–1.35,  https://doi.org/10.1146/annurev-
criminol-032317- 092255. 
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in the European space with the respect of rights guaranteed by the European Convention 
on Human Rights. Such an approach is necessary, as enforcing the admission of guilt 
agreement in the United States of America must not be subject to the particularities of 
the European Convention of Human Rights, as is the case of European countries which 
adopted this institution from the Anglo – Saxon law and adapted it to their own laws. 

  Finally, by using the logical method, we will attempt to draw useful conclusions, 
first of all in solving criminal cases which face this matter of law, but also for the 
lawmakers who would intent to regulate the institution of the admission of guilt 
agreement in a more adequate manner. 

  The purpose of the endeavor is obviously to protect the not guilty from the risk 
of concluding admission of guilt agreements for fear they would be convicted to harsher 
punishments considering the fact that „The current research has demonstrated that plea 
outcomes among the innocent can be more fluid than plea outcomes among the guilty. 
Any impact of the probability of conviction and trial penalty manipulations on the guilty 
was negligible. In contrast, the probability of conviction had a noticeable impact on the 
proportion of innocent pleas.”17 

  
 3. The Standard of Evidence Required for the Conclusion of the Admission 
of Guilt Agreement 

 
  The purpose for legally regulating such a standard is that of guaranteeing the 

right to adequate trial by pointing out the level of certainty the judge must have 
regarding a certain circumstance which is subject to trial18.  

  The standard of evidence is the degree of persuasion which the criminal 
investigator must provide in evaluating the evidence in accordance with the law. It is 
reflected in the result of the assessment and is differently regulated depending on the 
stage of the procedure and the type of judicial decision. Regardless of the system, we 
believe that the standard of evidence must guarantee the discovery of the truth, and this 
can be achieved only if it tends to certainty.19  

  In criminal cases, we typically apply only the reasonable suspicion, probable 
cause, and proof beyond a reasonable doubt standard. The strictest standard of evidence 
is proof beyond any reasonable doubt20.  

  The Romanian Criminal Procedure Code presents several standards of evidence 
for which different options are used, such as: „reasonable suspicion” (article 305 third 
alignment of the Criminal Procedure Code), „reasonable assumption” (article 15 of the 

 
17 Miko M. Wilford, Gary L. Wells, Annabelle Frazier, „Plea-Bargaining Law: the Impact of Innocence, 
Trial Penalty, and Conviction Probability on Plea Outcomes”, American Journal of Criminal Justice, 2020, 
https://doi.org/10.1007/s12103-020-09564-y. 
18 R.A Wainger, „Santosky v. Kramer: Clear and Convincing Evidence in Actions to Terminate Parental 
Rights”, 36 University of Miami Law Review, p. 369, 372 (1982). 
19 De Valicourt, H. L 'erreur judiciaire, Ed. Harmattan, Paris, (2005), p. 20-22. 
20 A. Ashworth, „Four Threats to the Presumption of Innocence”, 123 South African Law Journal 63, 80 
(2006); Thomas Christopher Rider, „What is the Most Useful Standard of Proof in Criminal Law?” 
Pragmatism Tomorrow 2013, Issue 1: No. 9, p. 5; M. Zalman, Criminal Procedure: Constitution and 
Society, 139, Pearson Prentice Hall, 5th ed. (2008). 



597                                                 Juridical Tribune – Review of Comparative and International Law 
 
Criminal Procedure Code), „reasonable presumption” (article 202 first alignment of the 
Criminal Procedure Code), „beyond reasonable doubt” (article 103 second alignment 
of the Criminal Procedure Code). Unfortunately, this law does not regulate the standard 
of evidence used in the conclusion of the admission of guilt agreement in other systems 
of law which regulate this procedure, namely the standard of „preponderance of 
evidence” or „the balance of probabilities”. Thus, we mention the conclusion of a study 
which analysed this matter in a system of law with old tradition in regulating the 
admission of guilt agreement, according to which „the most appropriate standard to 
adopt is preponderance of the evidence”21. 

  However, a criminal trial required different standard for adopting measures such 
as formulating an accusation, taking a prevention measure or sentencing. In case of a 
conviction, as a result of a typical trial in contradictory conditions, one must apply the 
standard of evidence beyond any reasonable doubt. 

  The concept of reasonable doubt resided in European jurisprudence, as its 
meaning is also found in the jurisprudence of the European Court of Human Rights 
which stated, in its Decision of July 11th, 2006, in the case Boicenco versus the 
Moldavian Republic, paragraph 104, that the standard of evidence „beyond reasonable 
doubt” allows its deduction from the coexistence of different conclusions, but which 
are justified and clear or similar and incontestable presumptions of fact22. Therefore, 
the standard of evidence beyond any reasonable doubt ensures the respect of the “not 
guilty until proven otherwise” presumption until the time a judge assumes the 
conviction of the defendant’s guilt, therefore convicting the defendant23.  

  Also, any criminal trial is governed, among others, by the principle of finding 
out the truth based on the legally administered evidence. One might claim with more 
than enough arguments that there is no reason for the special procedure of solving the 
case by the conclusion of an admission of guilt agreement to be an exception from this 
rule. However, a decision of the Romanian Constitutional Court seems to give rise to a 
question regarding the special procedure of the admission of guilt agreement. 

  Thus, the Constitutional Court stated, in one if its decisions, that the admission 
of guilt agreement represents, along with trial based on the admission of guilt „one of 
the criminal procedure institutions specific to adversarial law” and constitutes „an 
exception from the principle of finding out the truth, specific to the continental system 
of law which obliged criminal investigators to undergo all necessary endeavours for the 
correct establishment of the factual situation. This exception was regulated by the 
lawmaker to grant priority to the principle of opportunity, which is characteristic to the 
Anglo – Saxon system of law which, by the pragmatic approach of performing justice, 
leads, in some cases, to a more efficient means of reaching the same result, namely 
enforcing sanctions to the people who are guilty of committing crimes. These same 

 
21 Julie A. Lumpkin, „The Standard of Proof Necessary to Establish that a Defendant has Materially 
Breached a Plea Agreement”, Fordham Law Review, Volume 55 Issue 6, (1987), p. 1062. 
22 Romanian Constitutional Court, Decision no 778/2015, published in the Official Bulletin no 111/12.02. 
2016. 
23 Romanian Constitutional Court, Decision no 47/2016, published in the Official Bulletin no 323 of 27. 
04.2016. 
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aspects were mentioned in the introductory part of Law no 135/2010 for the Criminal 
Procedure Code, according to which regulating the admission of guilt agreement in 
Romanian law entails a radical change of the criminal procedure resulting in the reduced 
duration of criminal trials and simplifying the activity of criminal investigators, 
reducing the costs of the act of justice for all parties, but especially for the state which, 
through negotiated justice, saves essential human and financial resources. As a result, 
the admission of guilt agreement is presented, in the previously mentioned introductory 
part as an innovative legal regulation which ensured solving cases in an optimal and 
predictable term while also being a remedy for removing the significant deficiency such 
as the extended duration of solving cases in Romania”24.  

  Given the fact that the conclusion according to which the standards of evidence 
beyond any reasonable doubt does not apply in case of convictions based on admission 
of guilt agreement is widely accepted, we should analyse if the standard of sufficient 
evidence contributed to a solution of acknowledgement/dismissal of the admission of 
guilt agreement as well as the fact that the admission of guilt agreement procedure 
regulated the impossibility to readminister evidence of the criminal prosecution stage, 
thus casting doubt on the right to an equitable trial as stated in article 6 paragraphs 1 
and 2 of the European Convention on Human Rights25. 

  In regard to this issue, we must notice that the United States of America regulate, 
in the Principles of Federal Prosecution26 that the prosecutor should consider the legal 
requirement of „the existence of a factual base” for the charge or charges for which an 
admission of guilt is concluded, meant to ensure the defendant will not be convicted 
solely based on a declaration of guilt from a person who is not in fact guilty.  

  In accordance with Rule 11(b)(3)) of Principles of Federal Prosecution, a court 
of law can’t acknowledge an admission of guilt without „establishing a factual base for 
the admission plea”. The factual base needed for the conclusion of an admission of guilt 
agreement does not entail a beyond any reasonable doubt standard of evidence, but 
merely a more reduced standard, that of reasonable suspicion. 

  One author claimed that in case of the admission of guilt agreement, the standard 
of evidence needed for it to be acknowledged is the very standard of evidence needed 
for a negotiation, by mentioning that „It is not possible to justify the existing borderline 
between alienable procedural rights under the current practice of plea bargains and 
between the right to the criminal standard of proof, which is considered a non-
negotiable variable of the criminal trial. Wherever plea bargains are accepted, the 
standard of proof used in criminal procedures should be negotiable and vice versa: 
rejection of the proposition to convert the standard of proof to a default rule is possible 

 
24 Romanian Constitutional Court, Decision no. 490/2022, published in the Official Bulletin no 1240 of 
22.12.2022, paragraph 21. 
25 M.M. Bârsan, M.A. Șerban, [„Standardul suficienței probelor și necompetența funcțională a instituției 
de verificare a legalității și administrării probelor în procedura omologării acordului de recunoaștere a 
vinovăției”], „The standard of sufficient evidence and the functional non competence of the court of law 
with verifying the lawfulness and loyalty of administering evidence in the process of acknowledging the 
admission of guilt agreement”, Universul Juridic Magazine, no 10, (2020), p. 108. 
26 U.S. Department of Justice, available at https://www.justice.gov/jm/jm-9-27000-principles-federal-pro 
secution#9-27.400 last visualisation on 10.02.2025. 



599                                                 Juridical Tribune – Review of Comparative and International Law 
 
only based on an outright rejection of contractual arrangements in the criminal 
sphere.”27 

  The main argument for accepting that, in the acknowledging of the admission 
of guilt agreement, it is possible to convict based on a more reduced standard of 
evidence than “beyond any reasonable doubt” is that the very person accused admits to 
the crime. As it was pointed out „However, it is impossible to deny the fact that the 
admission of guilt is a kind of testimony of the accused, who voluntarily informs the 
investigating authorities and the court of the necessary, previously unknown 
information.”28 The question arises of whether this agreement is still valid when the 
accused invoked different factors of constraint when concluding the admission of guilt 
agreement? For this reason, we must continue to analyse the cases of possible 
constraints of the defendant’s will when concluding the admission of guilt agreement 
and the effect they might have over the standard of evidence needed for a conviction. 
  
 4. United States of America Jurisprudence Regarding the Constraint of the 
Defendant’s Will in Concluding the Admission of Guilt Agreement 

 
  In post-Civil War America, courts would often invalidate plea agreements, 

allowing defendants to withdraw their pleas based on precedents prohibiting incentives 
in return for guilty pleas29. Although the accused often consented for the conclusion of 
the admission of guilt agreements, it does not mean that the courts can’t subsequently 
rule the consent provided by the defendant was viced. It is also true that the accused and 
the state conclude an agreement, but we must not lose sight of the inequality of forces 
between the two parties. For this reason, we must always consider the fact that “The 
public interest in preserving the status of the judicial system, and in protection of its 
ethos, must retreat before the interest of the defendant in the outcome of the criminal 
trial. Moreover, the need to focus attention on the autonomy of defendants, as opposed 
to the social interests found in the criminal process, is of the essence considering plea-
bargaining practices.”30 

   U.S. criminal law is based on the adversarial system31, but the plea-bargain 
system allows the prosecutor to act as both an administrator of justice and an adversarial 
player32. 

 
27 Talia Fisher, „The Boundaries of Plea Bargaining: Negotiating the Standard of Proof”, 97 Journal of 
Criminal Law & Criminology 943 (2006-2007), p. 1007, https://scholarlycommons.law.northwestern.edu/ 
jclc. 
28 Dina Moskovskikh, „Admission of Guilt as a Basis for Concluding Procedural Agreements Using the 
BRICS Countries as an Example: A Comparative Legal Interpretation”, 9(3) BRICS Law Journal 53–83 
(2022), p. 55. 
29 Lucian E. Dervan & Vanessa A. Edkins, The Innocent Defendant’s Dilemma: An Innovative Empirical 
Study of Plea Bargaining’s Innocence Problem, 103 Journal of Criminal Law & Criminology 1, 8 (2013).   
30 Talia Fisher, „The Boundaries of Plea Bargaining: Negotiating the Standard of Proof”, 97 Journal 
of Criminal Law & Criminology 943 (2006-2007), p. 1000, https://scholarlycommons.law.northwestern. 
edu/jclc  
31 Maximo Langer, „Rethinking Plea Bargaining: The Practice and Reform of Prosecutorial Adjudication 
in American Criminal Procedure”, 33 American Journal of Criminal Justice 223, 268 (2006).   
32 Conklin, Michael, „In Defence of Plea Bargaining: Answering Critics' Objections” (2020), 47 Western 



Volume 15, Issue 3, October 2025                                                                                                          600  
 

  The institution of plea bargaining as first noted in the American system of law 
long before it was accepted as a form of justice by the Supreme Court in 1970, be ruling 
in the case  

  In the case Brady versus the United States33 – The Supreme Court contested the 
conviction solution by stating that the guilty plea was not voluntary, as the defendant 
was at risk of being sentenced to death if he were to go on trial with a jury. The inferior 
courts dismissed this claim, but the Supreme Court analysed this aspect and noted that 
there is no evidence that Brady was scared of the death penalty or the hope of clemency 
so as to render him unable, by himself or with the help of his counsel, to rationally make 
a decision in regard to the advantages of going to court versus the advantages of entering 
a guilty plea. 

  It was noted that the standard pertaining to the voluntary character of guilty 
pleas must be, in essence, the one defined by judge Tuttle of the Firth Circuit Appel 
Court” „A guilty plea entered by a person fully aware of the direct consequences, 
including the real value of any commitment the he or his own counsel makes must 
remain in force, except for the case in which it is induced by threats (or promises to 
terminate harassment), false statements (including unfulfilled promises) or promises 
which are, by their nature, inadequate for the prosecutor (for example, bribery)”. 

  In case Bordenkircher vs. Hayes – The Supreme Court of the United States 434 
U.S. 357 (1978) the accused, Paul Lewis Hayes, was charged by a grand jury of Fayette 
County, Ky., with the charge of using a fake financial instrument in the amount of 88,30 
USD, a crime which is punishable with imprisonment from 2 to 10 years. After he went 
to trial, Hayes, his lawyer and the prosecutor met, in the presence of the court’s clerk, 
to discuss a possible agreement of five years imprisonment if Hayes were to enter a 
guilty plea, by also mentioning that if Hayes does not plead guilty, he will return to the 
grand jury in order to demand a Kentucky Habitual Criminal Act conviction, which 
would subject Hayes to mandatory conviction for life imprisonment given his two 
previous convictions for other crimes. Hayes chose to enter a not guilty plea, the 
prosecutor demanded a Habitual Criminal Act conviction, and the jury found Hayes 
guilty of the main charge of drafting a fake financial instrument and sentenced him to 
life imprisonment, as stated by law. 

  The Supreme Court analysed if the right to an equitable trial was violated in this 
case and ruled that the simple reality that the prosecutor’s interest at the negotiation 
table is to convince the defendant to waive his right to plead not guilty is constitutionally 
legitimate. It was also shown that if the prosecutor has probable cause to believe the 
defendant committed a crime as defined by law, the decision to prosecute or not 
prosecute and what charges should be brought before a grand jury, entirely depends on 
the prosecutor’s decision. 

  When ruling in the Brady34 case, the Supreme Court of Justice validated, in 

 
State University Law Review. 1 (2020), Available at SSRN: https://ssrn.com/abstract=3609076. 
33 See the case Brady vs. United States, 397 U.S. 742 (1970), http://supreme.justia.com/cases/federal/us/ 
397/742/case.html 
34 Schehr, Robert (2018) "Standard of Proof, Presumption of Innocence, and Plea Bargaining: How 
Wrongful Conviction Data Exposes Inadequate Pre-Trial Criminal Procedure," California Western Law 



601                                                 Juridical Tribune – Review of Comparative and International Law 
 
1970, the institution of plea bargaining as a form of performing justice, as it was already 
dominant in the judicial systems, with some authors showing that the solution of the 
Court was based on the pressure of those times, that 90% of the accused would waive 
their right to trial and enter  guilty plea. The Court stated that should the plea-
bargaining system begin to operate in a manner resulting in a significant number of 
innocent defendants pleading guilty, the Court would be forced to reexamine the 
constitutionality of bargained justice35.  

  Recognizing the increasingly dominant role of plea bargaining in the American 
criminal justice system, legal scholars have devoted considerable attention in recent 
years to problems of accuracy and proportionality in cases resolved by guilty plea36. 
The parties could agree that the standard of proof to which the prosecutor must adhere, 
to meet the burden of proof, will be less than "beyond a reasonable doubt"37. The 
economics of plea bargaining are compounded by a variety of evidentiary and 
procedural rules that further disadvantage repeat offenders. These rules increase the 
probability of conviction for repeat offenders, with the same ultimate effect on 
conviction rates as would result from application of a lower standard of proof at trial38.  

  In criminal matters the well-known standard of guilt, especially entrenched in 
the US 13, is the proof beyond a reasonable doubt39. The prevalence of plea bargaining 
in the U.S. criminal justice system is undisputed, though the desirability of such a 
system has been a subject of considerable debate for decades40.  Plea bargaining 
dominates the criminal process in the United States today, yet it remains highly 
controversial. Supporters defend it on the grounds that it expedites cases, reduces 
processing costs, and helps authorities obtain cooperation from defendants. But critics 
contend that it can generate arbitrary sentencing disparities, obscure the true facts, and 
even lead innocent defendants to plead guilty41. 

 
 
 

 
Review: Vol. 54: No. 1, Article 3. Available at: https://scholarlycommons.law.cwsl.edu/cwlr/vol54/iss1/3 
35 Dervan, Lucian E., „Bargained Justice: Plea Bargaining's Innocence Problem and the Brady Safety-
Valve”. 2012 Utah Law Review 51 (2012), p. 60. Available at SSRN: https://ssrn.com/abstract=1664620. 
36 O'Hear, Michael M., „Plea Bargaining and Procedural Justice”. Georgia Law Review, Vol. 42, No. 2, 
(2008), p. 409. Available at SSRN: http://dx.doi.org/10.2139/ssrn.982220. 
37 T. Fisher, „The Boundaries of Plea Bargaining: Negotiating the Standard of Proof”, The Journal of 
Criminal Law & Criminology, Vol. 97, No. 4, (2008), p. 945. 
38 R.D. Covey, „Longitudinal Guilt: Repeat Offenders, Plea Bargaining and the Variable Standard of 
Proof”, Florida Law Review, Vol. 63, Iss. 2, (2011), Art. 4 p. 444 
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(1880) and, in particular, In re Winship. 397 U.S. 358 (1970). 
40 K.O’Keefe, „Two wrongs make a wrong: Challenge to Plea Bargaining and Collateral Consequence 
Statues Through Their Integration”, (2010) The Journal of Criminal Law & Criminology, Vol. 100, No. 1. 
p. 243-244. 
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 5. Jurisprudence of the European Court of Human Rights Regarding the 
Constraint of the Defendant’s Will When Concluding the Admission of Guilt 
Agreement 

 
Among the jurisprudence of the European Court of Human Right, we must 

mention a cause in which the European Convention on Human Rights was not violated, 
a case in which the plaintiff was accused of the illegal reduction of the factory’s 
financial funds, for which he was responsible as a general manager and as the president 
of the oversight committee (being accused of „abuse of authority by embezzling other 
people’s goods”) and he was held for four months in the same cell with a person who 
was accused of abducting the plaintiff and another person who was executing time for 
manslaughter” and, under these conditions, he requested the conclusion of an admission 
of guilt agreement and accepted to transfer to the state, free of any charge, his shares in 
the company which represent 15,55% of the company’s shares. 

The European Court of Human Rights noted that article 6 of the Convention was 
not violated by convicting the plaintiff based on the admission of guilt agreement for 
the following reasons: 

- in this cause, the initiative for the conclusion of the admission of will agreement 
belong to the plaintiff; he expressed his unequivocal will to repair the prejudice caused 
to the state; 

- the accused had access to the file and was represented by two different lawyers 
of his choice; 

- the court invested with acknowledging the admission of guilt agreement asked 
the first plaintiff and his lawyer if he was subjected to ay unjustified pressure in the 
course of his negotiations with the prosecutor; the first plaintiff explicitly and repeatedly 
confirmed to the criminal investigators and to the judge that he fully understood the 
content of the agreement, that his procedural rights were explained to him as well as the 
legal consequences of the agreement and his decision to accept the agreement was not 
the result of acts of violence or false promises; 

- a document was drafted which regulated the agreement concluded between the 
prosecutor and the first plaintiff, thus making it possible to verify the exact conditions 
of the agreement, as well as of the preceding negotiations, subject to the judicial control 
in a clear and incontestable manner; 

- in accordance with internal law, the court was not held by the agreement 
concluded between the first plaintiff and the prosecutor; on the contrary, the court had 
the right to dismiss this agreement, depending on their own assessment of the equitable 
character of the terms it contained and the way in which it was concluded. The court of 
law not only had the right to evaluate the punishment recommended by the prosecutor, 
but was also competent to reduce it in case it saw fit. The Court also considered the fact 
the first court performed a judicial control of the role of criminal investigators in the 
procedure of the negotiated agreement, if the charges brought against the first plaintiff 
were founded and proven prima faciae – the court examined and acknowledged the 
agreement in a public session, which additionally contributed to the general quality of 
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the judicial control in this cause42. 

 In another case, the Court also analysed the existence of free will in concluding 
the admission of guilt agreement, in a case of human traffic in which the victims of 
traffic were criminally prosecuted for crimes pertaining to drugs (committed in 
connection with their trafficking) and pleaded guilty to these charges. It was noted that, 
in lack of an assessment by the authorities to see if the plaintiffs were indeed trafficked 
and in case this was proven to be so, this could have had an impact over their criminal 
liability, namely if the admission of guilt in this matter was phrased „with full awareness 
of the facts”, as any renunciation of these rights would have been contrary to the 
significant public interest of fighting human traffic and protecting the victims of such 
deeds. 
 As a result, the Court did not accept the guilty pleas of the plaintiffs as that 
would represent a renunciation of their rights given by article 6 of the Convention, thus 
violating this article43. Lack of constraint when concluding the admission of guilt 
agreement is one of the essential conditions which must be fulfilled when the agreement 
is concluded. The Court pointed out that, while the perspective of being brought to court 
might determine any person „accused of a crime” to compromise, the pressure to do so 
is completely incompatible with the Convention, as the „constraint” of the plaintiff with 
an order of foreclosure of his  store (during the course of this activity the crime is 
supposedly committed) which was to come into force 48 hours from the time the 
prosecutor’s decision was communicated and it could have been in force until the time 
the competent court ruled on the crime, thus causing a violation of article 6 of the 
Convention. In this case, the prosecutor offered Mr. Deweer the means to avoid the 
danger of foreclosing his store by paying 10.000 BF in „amicable regulation”. This 
solution was the lesser evil as the amount of money was barely over the minimum value 
of 3.000 BF – the „fine regulated by law”; however, there was an „obvious 
disproportion” between the two alternatives which the plaintiff was faced with44. 
 In another case, the court analysed the violation of the right to be defended 
when an admission of guilt agreement was concluded in the presence of a publicly 
appointed lawyer. The Court felt that there was a violation of article 6 §1 and 3 (c) of 
the Convention in case an admission of guilt agreement was concluded in the presence 
of a publicly appointed lawyer, as the police did not inform the plaintiff that his mother 
had already retained counsel who was already present at the precinct. In this case, the 
plaintiff, during hearings at the police, confessed to the crimes he was accused of, and 
this confession was admitted into evidence in his trial and the national courts did not 
approach this matter in an appropriate manner and did not take any adequate remedies 
to ensure equity. It was also noted that these factors have caused an irreparable prejudice 
to the defendant’s right to defence and have undermined the equity of the procedure45. 
 Another matter approached by the jurisprudence of the European Court of 
Human Rights was that of involving the inured party in the procedure of negotiating the 

 
42 ECHR, Natsvlishvili and Togonidze versus Georgia (2014). 
43 ECHR, V.C.L. and A.N. versus the United Kingdom (2021). 
44 ECHR, Deweer versus Belgium (1980). 
45 ECHR, Dvorski versus Croatia (The Great Chamber, 2015). 
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punishment established in an admission of guilt agreement. 
 In a case solved by the European Court, the plaintiff – the injured party but who 
did not make any civil claims - stated that he was not informed of the date of the hearing 
and was unable to effectively oppose the negotiation and enforcement of punishment, 
which he considers to be excessively light compared to the seriousness of the crimes 
committed by the defendant. The Court held that article 6 § 1of the Convention in its 
civil side, is enforceable to procedures pertaining to civil actions but it does not apply 
when the injured party did not declare a civil claim and is solely interested in the 
procedure of establishing punishment. The Court shows that even by assuming that 
internal law did not allow the injured party to interfere in the negotiation of punishment 
between the accused and the prosecutor and to demand a harsher sentence which can’t, 
in its turn, be considered as contrary to the Convention46.  

In Romanian criminal procedure law, the injured party is not involved the 
negotiation procedure within the conclusion of the admission of guilt agreement; 
however, the injured party is subpoenaed before the court of law in the session on which 
the admission of guilt agreement is analysed and can request the dismissal of the 
agreement, because the punishment is too light. Also, the injured party can appeal the 
sentence by which the admission of guilt agreement was acknowledged and can claim, 
within the appeal procedure, the dismissal of the agreement for the same reason, that of 
too lenient sentencing.  
 
 6. The Risks of Concluding an Admission of Guilt Agreement Based on 
Insufficient Evidence of Guilt 

 
The Romanian lawmaker borrowed and introduced the concept of negotiated 

justice in the criminal procedure law during a time when there was an extremely 
extensive legal procedure which was prone to endanger the very legitimacy of the 
criminal trial. By enforcing this concept, the Romanian lawmaker accepted that certain 
compromise is required in order to ensure its functioning, considering the obvious 
advantages of this procedure as acknowledged by Romanian courts of law Although the 
admission of guilt agreement is a simplified procedure for solving criminal cases, this 
procedure must be regulated so as to ensure the respect of the fundamental values of a 
democratic society and not endanger the „not guilty until proven otherwise” principle.  

It was stated that „The presumption of innocence is more than a normative 
source of inspiration for the individual criminal law officials. Considering the 
presumption’s protective rationale – protecting both the defendant and the authority of 
the court – that encompasses the entire criminal proceedings from beginning to end, the 
presumption of innocence deserves to be firmly embedded in the structure of the 
criminal process and in the system of criminal justice.”47. Or, by ruling to convict 
without a sufficient factual base, especially when the person is faced with significant 
constraint in concluding and admission of guilt agreement, we believe the „not guilty 

 
46 ECHR, Minova versus Italy (2010).  
47 Ferry de Jong and Leonie van Lent, „The Presumption of Innocence as a Counterfactual Principle”, 
Utrecht Law Review, Volume 12, Issue 1 January, (2016), http://doi.org/10.18352/ulr.324, p. 49. 
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until proven otherwise” principle is endangered. Given all the advantages of the 
admission of guilt procedure, we can’t lose sight of the risk that an innocent person is 
sentenced because of the easy use of a more reduced standard of evidence, namely that 
of reasonable suspicion instead of the more certain standards of “beyond reasonable 
doubt”. The contradiction between the two contrary interests was synthesized as 
follows: „If a country decides to permit the use of plea bargaining it causes the 
population to care less about punishing the innocent, while if a country prohibits the use 
of plea bargaining it causes the population to care more about punishing the innocent.”48 

In the jurisprudence of the European Court of Human Rights is was stated that 
the „not guilty until proven otherwise” principle obliges that, among others, all those 
involved must perform their duties, the judges must not start from de preconceived idea 
that the defendant is guilty; the burden of evidence goes to the prosecution and any 
doubt is in favour of the accused.49 As a result, in case there is an admission of guilt 
within the admission of guilt agreement and, in lack of a reasonable factual base which 
result from the evidence on record, one might ask the question of whether the „not guilty 
until proven otherwise” principle was violated, especially in case evidence is missing 
and the accused claims serious constraint when he concluded the admission of guilt 
agreement. 

For this reason, we believe that the mandatory interpretation of the High Court 
of Justice of Romania raises serious questions, namely the interpretation according to 
which „The defendant’s retraction, before the court of law, of his valid consent 
expressed during criminal prosecution according to article 482 letter g) of the Criminal 
Procedure Code is not grounds for dismissing the admission of guilt agreement.”50 This 
decision which causes mandatory effects for Romanian courts of law does not consider 
the previously mentioned principles regarding the standard of evidence and possible 
constraint of the accused when concluding the admission of guilt agreement. As we 
have previously stated, it is generally admissible by practice and doctrine that, in case 
of the admission of guilt agreement it is not necessary to prove the allegation beyond 
reasonable doubt. However, a solution to convict based on an admission of guilt 
agreement concluded by the accused, without a sufficient factual base, might impair the 
„not guilty until proven otherwise” principle, especially in case the defendant claims 
certain constraint when concluding the admission of guilt agreement. 

It is possible that an admission of guilt agreement is concluded with a not guilty 
individual before the prosecutor has enough evidence to prove the defendant is guilty 
considering that there are studies which show that „innocent defendants ex ante prefer 
early disclosure whereas guilty defendants prefer disclosure only before trial”51 

 
48 Yehonatan Givati, „The Comparative Law and Economics of Plea Bargaining: Theory and Evidence”, 
Harvard Law School, Cambridge, (2011) MA 02138, Discussion Paper No. 39, 07/2011, p. 18, https://law 
econcenter.law.harvard.edu/wp-content/uploads/2025/01/Givati_39.pdf. 
49 CEDO, Barberà, Messegué and Jabardo versus Spain (1988), pct. 77; CEDO, Janosevic versus Sweden 
(2002), point 97, https://hudoc.echr.coe.int/. 
50 HCJ, Decision no 5/2017, Published in the Official Bulletin of Romania, Part I, no. 375 of 19/05/2017. 
51 Andrew F. Daughety, Jennifer F. Reinganum, „Reducing Unjust Convictions: Plea Bargaining, Trial, 
and Evidence Disclosure”, The Journal of Law, Economics, and Organization, Vol. 36, No. 2, p. 387, doi: 
10.1093/jleo/ewaa001. 
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When analysing the factual base, we must consider the fact that the admission 
of guilt agreement causes legal effects similar to the conviction sentence after the court 
of law acknowledges it and the prosecutor and the defendant can’t influence the course 
of the criminal trial. If the accused reasonably invokes certain constraint when 
concluding the admission of guilt agreement, the analysis of the factual base should be 
performed by the court which acknowledges the admission of guilt agreement based on 
a standard of evidence similar to that required for a conviction solution, namely the 
„beyond any reasonable doubt” standard.  

This seems even more reasonable considering that the specifics of the 
admission of guilt procedure entails an additional risk mentioned in doctrine: «veil of 
informality that falls over magistrates’ court proceedings undermines defendants’ 
abilities to participate in proceedings»52. Different analyses were performed pertaining 
to the constraint of the accused when concluding an admission of guilt agreement 
without establishing clear markings. All that was established was on a statistic level: „If 
sentence differentials vary across offenders, analysis may indicate whether certain types 
of offenders systematically benefit from pleading guilty. Answers to these questions 
provide a tentative empirical basis on which to evaluate the implications of plea 
bargaining for the allocation of legal sanctions.”53 Or, in this situation, we believe that 
statistics is not sufficient argument to draw a conclusion regarding the justness of the 
convict solutions based on the admission of guilt agreements, as each particular case 
should be analysed from the perspective of reaching the necessary standard of evidence 
needed for a conviction solution. 

Magistrates should not lose sight of the fact that, before the act of justice 
became more effective by timely solving of numerous cases, the „not guilty until proven 
otherwise” principle should be placed above all others54. Thus, we run the risk of 
conviction solutions which do not reflect the truth resulted from evidence, an issue 
which would be far more serious that exceeding a reasonable duration of solving cases. 
For this reason, we believe we can’t neglect the criticism which was brought to the 
American criminal justice system (CJS), criticism which states that „changes in the 
American CJS over the past forty years, in particular the almost complete reliance on 
plea bargaining, have damaged the system’s ability to determine the truth”55.  

 
 
 

 
52 Lucy Welsh, „Informality in magistrates’ courts as a barrier to participation”, International Journal of 
Law, Crime and Justice 74 (2023), p. 1, https://doi.org/10.1016/j.ijlcj.2023.100606. 
53 Douglas A. Smith, „Plea Bargaining Controversy”, The Journal of Criminal Law and Criminology, 
Volume 77, Issue 3, (1978), p. 951. 
54 Schehr, Robert Carl, „Standard of Proof, Presumption of Innocence, and Plea Bargaining: How Wrongful 
Conviction Data Exposes Inadequate Pre-Trial Criminal Procedure” (July 2018). California Western Law 
Review, Forthcoming, Available at SSRN: https://ssrn.com/abstract=3224628; Ferguson, P.R. „The 
Presumption of Innocence and its Role in the Criminal Process”. Crim Law Forum 27, 131–158 (2016). 
https://doi.org/10.1007/s10609-016-9281-8. 
55 Miller, Richard B., „The Epistemology of Plea Bargaining”, Social Epistemology, 1, (2020). https://doi. 
org/10.1080/02691728.2020.1737888. 
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 7. Conclusions 
 

 We consider that the arguments presented above are sufficient to conclude that 
the conclusion of an admission of guilt agreement with only one of the participants in a 
crime, when the other participants do not admit to committing the offense, carries a 
higher risk of judicial error as determined by a court ruling. This is because the 
admission of guilt agreement is concluded based on a minimal amount of evidence and 
following the conduct of the criminal trial against the other participants who did not 
admit to committing the offense, it may be found that the act in question either did not 
take place or does not constitute a criminal offense. 

 This risk of issuing two contradictory rulings regarding the same act also exists 
in cases where only one of the defendants accused of participating in the distinct offense 
of forming an organized criminal group concludes an admission of guilt plea agreement, 
and, following the trial of the other individuals accused of this offense, it is determined 
that no such organized criminal group existed. 

 These situations are different from those in which an admission of guilt 
agreement is concluded with a defendant who has committed an offense alone or when 
all participants in the commission of a crime or in the formation of an organized criminal 
group conclude admission of guilt agreements. In these latter situations, there is no risk 
of subsequently introducing evidence and determining the non-existence of the offense 
for which the individual who previously concluded an admission of guilt agreement was 
convicted. Furthermore, it is less likely that multiple innocent individuals accused of 
participating in the same offense will conclude admission of guilt agreements out of 
fear of being sentenced to harsher penalties. 

 Since the matter of the conclusion of the admission of guilt agreements with a 
single defendant was not sufficiently researched in doctrine and is not distinctively 
regulated in laws which allow for the possibility of the conclusion of an admission of 
guilt agreements, we believe that the present study brings sufficient arguments in favor 
of a distinctive legislative solution which would limit the possibility of separately 
conclude admission of guilt agreements by one or more participants in a crime. 

 In case the lawmaker would not be convinced to accept the distinctive 
regulation of these cases, we believe that the courts of law should enforce the admission 
of guilt agreements concluded by one or more participants in the same crime or in the 
distinctive crime of forming an organized crime group and hold it to the higher standard 
of evidence, that of proving the crime beyond reasonable doubt. In this manner, one 
would avoid the risk of subsequent administration of evidence in order to try the other 
participants in a crime, as well as judicial errors as the person who concluded an 
admission of guilt agreement is convicted based on a reduced standard of evidence. 
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