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Abstract

Legal entities, according to contemporary legal theory, have general legal and
business capacity, just like natural persons. Consequently, legal entities are subject to both
criminal and civil liability, whether contractual or tortious in nature. However, it cannot be
overlooked that certain actions or omissions of required actions on behalf of and for the
account of legal entities are always carried out by natural persons, and they too must be held
accountable. The aim of the authors in this paper is to define the circle of responsible persons
who perform legal actions on behalf of and for the account of legal entities, as well as to
examine the nature and legal regime of their liability. Specifically, the paper seeks to answer
the question of how the criminal liability of natural persons for the actions and omissions of
legal entities is manifested, and how the issue of civil liability is regulated. In doing so, the
authors will also use a comparative legal method, comparing two legal systems: the Latvian
legal system, as a member state of the European Union, and Bosnia and Herzegovina, or its
entities, the Republic of Srpska and the Federation of Bosnia and Herzegovina, which have
candidate status for EU membership.
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1. Introduction

The status of a legal entity is acquired by an organization upon fulfilling the
following cumulatively prescribed conditions: that it is legally regulated, that it is
legally permissible, and that the legal order recognizes its ability to acquire rights and
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assume obligations. This concerns an organization that is primarily directed towards
achieving supra-individual goals.

The concept of a legal entity in terms of provisions of criminal law of Bosnia
and Herzegovina is not defined. The legislator approached defining the circle of legal
entities by determining which legal entities cannot be considered perpetrators of
criminal acts. These are Bosnia and Herzegovina, the Republic of Srpska, the
Federation of Bosnia and Herzegovina, the Brcko District of Bosnia and Herzegovina,
cantons, cities, municipalities, and local communities. As observed, state institutions,
bearers of state authority, and units of local self-government* are excluded. These are
public law entities that, through their activities, achieve public goals and interests,
established by the state, financed from the budget, and with public powers. Punishing
these legal entities would lead to a situation where the state, as the bearer of ius
puniendi, absurdly punishes itself. The legislator did not regulate that local self-
government units could commit a criminal offense in terms of actions iure gestionis.®
All other subjects that have the status of a legal entity according to the law of
Republic of Srpska are subject to liability for criminal acts. In this regard, the
legislator does not differentiate between domestic and foreign legal entities.

The criminal legislator in Bosnia and Herzegovina, unlike the
aforementioned, was explicit in terms of defining who should be considered a
responsible person® within a legal entity. In these cases, it refers to individuals who,
based on the law, regulations, or authorizations, perform certain management,
supervision, or other activities within the legal entity's operations, as well as
individuals to whom the actual performance of these activities is entrusted. Similarly,
official persons are considered responsible when it comes to criminal acts where the
responsible person is designated as the perpetrator.

There is no legal definition of a legal entity in Latvian law. However,
doctrinally (as in the legal framework of other European countries), two types of legal
entities are distinguished in Latvia: legal entities of public law and legal entities of
private law. The following terms are used in the Law on State Administration: 1)
public entity - the Republic of Latvia as the initial legal person governed by public
law and derived public entities. They shall act in accordance with the principles of
public law; 2) derived public entity - a local government or another public entity
established by law or on the basis of law. Such public entity has been conferred its

4 Matviichuk, A. ,,Self-government: a dialectics of freedom and responsibility” (2021) Evropsky Politicky
a Pravni Diskurz, 8 (4), pp. 67-73. DOI: 10.46340/eppd.2021.8.4.7

5 In some criminal legislations, responsibility is provided for criminal acts committed by units of local
self-government if they were not committed within the scope of exercising public powers (Croatian
legislation), while the French legislator provides that territorial collectivities and their groupings are
criminally liable only for criminal acts committed in the performance of activities that may be the subject
of conventions for the delegation of public services, see Deisinger, M. & Vrhovsek M. Krivicna
odgovornost pravnih lica. Pravni Fakultet Univerziteta u Beogradu, (2009): 95 — 98; Neog, B. What
Responsibility? Whose Responsibility?: Intention, Agency, and Emotions of Collective Entities (2023),
pp. 1-153. DOI: 10.4324/9780429350832.

6 Pazos, R. ,,Responsibility of Targeted Actors in the Context of Restrictive Measures: The Case of
Belaeronavigatsia” (2023) Air and Space Law, 48 (3), pp. 363-374. DOI: 10.54648/aila2023046.
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own autonomous competence by law which includes also establishing and approval of
its own budget. Such an entity may have its own property; 3) private individual - a
natural person, a legal person governed by private law or an association of such
persons.’

Several characteristics of a legal entity can be found in the doctrine of rights,
such as: organizational structure, separation of property, ability to acquire rights and
assume obligations in one's own name, ability to be a plaintiff and a defendant in
court. At the same time, there is no doubt that a legal entity is a group of people - an
organization, etc. - or the community of things. In this sense, the problem of definition
also affects the concept of lethality and the association of persons. For example, the
Public Procurement Law provides that in Latvia the contracting authority may
determine different, commensurate, and objectively justified conditions for the
economic operator associations with respect to the performance of the procurement
contract.® The contracting authority may request that the association with respect to
which the decision is taken to award the procurement contract, at its own choice,’
establishes in accordance with a specific legal status or concludes a partnership
agreement, agreeing upon the allocation of liability’® of the members of the
association, if necessary for the successful performance of the provisions of the
procurement contract.!!

Legal entities of private law in the context of civil law are usually defined as
associations of persons for the achievement of certain goals or a community of things,
whose legal personality is recognized by the law, or as social units'? or communities
of things, which the law recognizes as subjects of law, granting them legal

7 State Administration Structure Law. Section 1. 1), 2), 11). Publication: Latvijas V@&stnesis, 94,
21.06.2002.; Latvijas Republikas Saecimas un Ministru Kabineta Zinotajs, 14, 25.07.2002.

8 Krivins, A. Legislative framework of in-house procurement. 7t International Interdisciplinary Scientific
Conference Society. Health. Welfare. Shs Web of Conferences, Volume 68 01026 (2019): 1-10. DOI:
https://doi.org/10.1051/shsconf/20196801026.

9 Krivins, A. Prevention of corruption in the sphere of public purchases: Interviews with experts. 4™
International Interdisciplinary Scientific Conference Society, Health, Welfare. Shs Web of Conferences
Volume 10 00018, (2014): 1-6. DOI: http://dx.doi.org/10.1051/shsconf/201_41000018.

10 Krivins, A. The motivational peculiarities of bribe-takers. 6™ International Interdisciplinary Scientific
Conference Society. Health. Welfare. Shs Web of Conferences Volume 40 01006 (2018): 1-10. DOI:
https://doi.org/10.1051/shsconf/20184001006.

11 Public Procurement Law. Publication: Latvijas Véstnesis, 254, 29.12.2016. OP number: 2016/254.1

2 Asmara, T.T.P., Murwadji, T., Kartikasari, Afriana, A. ,Corporate Social Responsibility and
Cooperatives Business Sustainability in Indonesia: Legal Perspective” (2023) Sustainability
(Switzerland), 15 (7), art. no. 5957. DOI: 10.3390/su15075957; Karwowski, M. ,,The tax dimension of
corporate social responsibility, including recognising CSR expenses in income tax settlements [Wymiar
podatkowy spotecznej odpowiedzialnosci biznesu, w tym koszty CSR i ich ujecie w rozliczeniu podatku
dochodowego]” (2023) Zeszyty Teoretyczne Rachunkowosci, 47 (3), pp. 35-57. DOI: 10.5604/01.3001.
0053.7694; Singh, B., Vig, K., Dutta, P.K., Kaunert, C., Gautam, B.K. Strengthening human rights via
distributive health justice and rurality: Viewing legal issues through lens of corporate social
responsibility (2024) Bridging Human Rights and Corporate Social Responsibility: Pathways to a
Sustainable Global Society, pp. 155-177. DOI: 10.4018/979-8-3693-2325-0.ch007; Singh, H. Corporate
social responsibility, human rights, and the law (2024) Bridging Human Rights and Corporate Social
Responsibility: Pathways to a Sustainable Global Society, pp. 30-55. DOI: 10.4018/979-8-3693-2325-
0.ch002.
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personality. Regardless of the specific civil law system of the European country, the
institute of legal entity is an integral part of this regulation. From the point of view of
the regulation of private law, legal entities are one of the types of legal subjects along
with natural persons and other types of persons.

Unlike Lithuania, where the concept of a legal entity is defined in the Civil
Code of Lithuania, or Estonia and Germany, where the types of legal entities can be
identified in one law, Latvian law does not contain a general regulation on private law
legal entities and the types of these entities. This significantly complicates the
understanding of Latvian residents and foreigners about the peculiarities of the
application of legal norms.

For example, section 1407 of the Civil Law of the Republic of Latvia states:
“The State, local governments, associations of persons, institutions, establishments,
and such aggregations of property as have been granted the rights of a legal person
shall be considered to be legal persons.”™® However, section 1407 of the Civil Law
cannot be taken literally, because first of all, this regulation was developed in the
thirties of the 20th century; secondly, section 1407 is located in the first sub-chapter
"Transaction participants” of the first chapter (Legal transactions in general) of the
fourth part of the Civil Law of the Republic of Lithuania (Rights of Obligations). This
means that the mentioned section regulates not legal entities, but civil law subjects
who participate in civil law circulation. Respectively, the list referred to in the section
does not refer to the institute of legal entities in the modern sense from the point of
view of the division of legal entities of public law and private law, but to subjects of
civil law. In order to ensure clarity in the application of this norm and prevent possible
misunderstandings, in section 1407 of the Civil Law of the Republic of Lithuania, the
words "Recognized as legal entities" should be replaced by the words "Recognized as
subjects of civil law".

In Latvian law, instead of the legal definition of a legal person, there are
references to the term legal person in the special laws, in which certain associations of
persons or joint property are granted legal personality. For example: an association (a
voluntary union of persons founded to achieve the goal specified in the articles of
association, which shall not have a profit-making nature) and a foundation (also a
fund, is an aggregate of property that has been set aside for the achievement of a goal
specified by the founder, which shall not have a profit-making nature) obtain the
status of a legal person at the moment when it is entered into the Register of
Associations and Foundations.’* The cooperative society shall be deemed to be
founded and shall acquire the status of a legal person from the day when it is entered
in the Enterprise Register Journal.®®> A party (an organisation that is established in
order to perform political activities, to participate in election campaigns, to nominate
candidates for positions of members or councillors, to participate in the work of

13 Civil Law. Section 1047. Publication: Valdibas Véstnesis, 41, 20.02.1937.

14 Associations and Foundations Law. Section 2 and Section 3. Publication: Latvijas V&stnesis, 161,
14.11.2003.; Latvijas Republikas Saecimas un Ministru Kabineta Zinotajs, 23, 11.12.2003.

15 Cooperative Societies Law. Section 3. (2). Publication: Latvijas Véstnesis, 84, 26.04.2018. OP
number: 2018/84.1.
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the Saeima, local government councils (parish councils) or the European Parliament,
to implement the party programme with the intermediation of members or councillors,
as well as to be involved in the establishment of public administrative authorities)
shall acquire the status of a legal person with its entering into the Register of Political
Parties.’® Religious organisations (the congregations, religious associations
(Churches), dioceses, and divisions registered in accordance with the procedures laid
down in Law) shall obtain the status of a legal person from the moment of the
registration thereof. The legal status of a teaching institution for ecclesiastics,
monastery, mission, and deaconate institution shall be determined by the religious
association (Church), diocese, or division.’

Depending on the nature and essence of the type of responsibility
(administrative legal responsibility, civil legal responsibility, criminal legal
responsibility), Latvian law recognizes a legal entity as the subject of responsibility.
Namely, the private law legal entity as the subject of responsibility has all three types
of responsibility (however, in different nature and extent. On the other hand, the
public law legal entity can be the subject of responsibility only as a subject of civil
law within the framework of civil law liability. It should be noted that in Latvia any
type of responsibility is possible for a legal entity only if it is directly provided for by
law.

2. Business entities as legal entities

If we consider only business entities, then we can conclude that all forms of
business entities in the law of Bosnia and Herzegovina have the status of a legal
entity, acquired at the moment of registration, i.e., at the moment of signing the
registration decision by the competent registry court. This matter is separately
regulated by the legislations of entities in Bosnia and Herzegovina, Republic of
Srpska and the Federation of Bosnia and Herzegovina. This concerns the Law on
Business Entities of Republic of Srpska (LBE RS), the Law on the Registration of
Business Entities in Republic of Srpska, the Law on Business Entities of the
Federation of Bosnia and Herzegovina (LBE FBiH) and the Law on the Registration
of Business Entities in the Federation of Bosnhia and Herzegovina. Thus, a business
entity in the law of the Federation of Boshia and Herzegovina is defined as a legal
entity that independently performs activities of production and sale of products and
provision of services on the market for profit (Art. 2, Para. 1, LBE FBiH). A similar
definition is contained in Art. 2, Para. 1 of the Law on Business Entities of Republic
of Srpska, according to which a business entity is "a legal entity established by legal
and/or natural persons for the purpose of performing activities for profit." In the
general regime of company law, business entities can be organized in one of four
possible forms in the law of Bosnia and Herzegovina: general partnerships
(partnerships with unlimited joint liability), limited partnerships, limited liability

16 | aw on Political Parties. Section 2. (2). Section 3. Publication: Latvijas Véstnesis, 107, 07.07.2006.;
Latvijas Republikas Saeimas un Ministru Kabineta Zinotajs, 15, 10.08.2006.
7 Law on Religious Organisations. Section 3 (1), 13 (1).
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companies and joint-stock companies (Art. 3, Para. 1, LBE FBiH and Art. 2, Para. 2,
LBE RS).

In Latvian law, the status of legal entities under private law is granted to
certain types of merchants — a natural person (sole proprietorship) or a commercial
company (partnership and capital company) registered in the Commercial Register.®
A sole proprietorship is a natural person who is entered as a merchant in the
Commercial Register.’® A general partnership is a partnership the purpose of which is
the performance of commercial activities through the use of a joint firm name and in
which two or more persons (members) have united on the basis of a partnership
agreement, without limiting their liability against creditors of the general
partnership.

A capital company (a commercial company the equity capital of which
consists of the total sum of the nominal values of the equity capital shares or stocks) -
is a limited liability company (a private company the shares of which are not publicly
tradable objects) or a joint-stock company (a public company the shares (stock) of
which may be publicly tradable objects).?> An individual (family) company and a
farmer's or fisherman's farm acquire the rights of a legal entity when they are
registered in the Enterprise Register of the Republic of Latvia.?

Public entities shall act in the sphere of private law in the following cases: 1)
when carrying out transactions that are necessary to ensure the activities of such
public entities; 2) when providing services; 3) when establishing a capital company or
acquiring a participation in an existent capital company. If a public entity acts in the
sphere of private law, the laws that regulate private transactions in general shall be
applied, insofar as such activities are not restricted by other laws and regulations.?

In the Latvian legal system, certain associations of persons may be granted
limited legal capacity, without legal status. For example, a limited partnership
(partnership the purpose of which is the performance of commercial activities through
the use of a joint firm name and in which two or more persons (members) have united
on the basis of a partnership agreement if the liability of at least one of the members
of the partnership (limited partner) towards the creditors of the partnership is limited
to the amount of their contribution, but the liability of the other personally liable
members of the partnership (general partners) is not limited)? or a general partnership
(partnership the purpose of which is the performance of commercial activities through
the use of a joint firm name and in which two or more persons (members) have united
on the basis of a partnership agreement, without limiting their liability against

18 Commercial Law. Section 1.

19 Commercial Law. Section 74.

20 Commercial Law. Section 77 (1).

2L Commercial Law. Section 134.

2 Par individualo (gimenes) uznémumu un zemnicka vai zvejnieka saimniecibu. Section 8 (3).
Publication: Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 6/7, 13.02.1992.

23 State Administration Structure Law. Section 87. 1), 2). Publication: Latvijas V&stnesis, 94,
21.06.2002.; Latvijas Republikas Saeimas un Ministru Kabineta Zinotajs, 14, 25.07.2002.

24 Commercial Law. Section 118 (1).
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creditors of the general partnership).® Vienlaikus, the partnership may, through the
use of its firm name, acquire rights and undertake commitments, acquire property
rights and other rights in rem, and also be a plaintiff and defendant in a court.?®

Moreover, Latvian laws sometimes specifically state that one of the
formations is not granted legal personality: "A merchant of a foreign country,
including a Member State, has the right to open representative offices in Latvia. A
representative office is not a legal person, and it does not have the right to conduct
commercial activities in Latvia."?” A typical way of acquiring the status of legal
entities in Latvia is the registration procedure, but there is also the acquisition of status
through recognition in external regulatory acts. For example, an estate is a legal
person. An estate may acquire rights and assume obligations.?®

According to data from the Bureau of Statistics and Agency for Intermediacy,
IT and Financial Services of Republic of Srpska, number of legal entities by legal
form (state as on 31 December 2022) was as follows - public enterprises: 191; joint-
stock companies: 2173; limited liability companies: 22523; limited partnerships: 3;
partnerships: 155; enterprises for employment of disabled persons: 2; business
associations: 29; general cooperatives: 329; specialized cooperatives: 221; cooperative
associations: 8; funds: 23; other financial organisations: 29; institutions: 1817;
legislative and executive authorities: 205; court and judicial authorities: 68;
associations: 8548; foundations: 112; religious organisations/communities; 392;
foreign non-gevernmental organisations: 30; representative bodies of foreign entities:
113; other legal forms: 158. At the same time, number of legal entities by type of
ownership (state as on 31 December 2022) was as follows - no type: 9449; State:
1358; Private: 24907; Cooperative: 458; Mixed: 957. Besides, number of legal entities
by origin of capital (state as on December 2022): No type: 9458; Domestic: 22958;
Foreign: 3573; Mixed: 1140.

According to data® from the Register of Companies, number of legal entities
by legal form (state as on 31 December 2023) was as follows - joint-stock companies:
916; limited liability companies: 131988; cooperatives: 1482; farms: 24106;
individual business forms: 21599; other forms of business 2949.%° Table 1 compares
the total number of legal entities in the two countries and the change in this number
over ten years.

Table 1. Number of registered legal and business entities in two countries

Year | Total number of

legal entities by

year in Republic
of Srpska

Total number of
newly registered
legal entities by
year in Republic of
Latvia

Total number of
liquidated legal
entities by year in
Republic of
Latvia

Total number of
current legal
entities at the end
of the year in
Republic of Latvia

2 Commercial Law. Section 77 (1).
26 Commercial Law. Section 90 (1).
27Commercial Law. Section 25.

28 Cjvil Law. Section 1047. Publication: Valdibas V&éstnesis, 41, 20.02.1937.

29 https://www.ur.gov.Iv/en/statistic

s/.

30 https://www.ur.gov.Iv/lv/par-mums/gada-publiskie-parskati/2023/statistika/.
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2013 27207 16365 4152 209246
2014 28348 14966 6401 217811
2015 29140 13486 10070 221227
2016 30275 11206 12229 220204
2017 31286 10210 16480 213934
2018 32376 10660 20745 203849
2019 33447 10444 23857 190436
2020 34467 8939 11684 187691
2021 35778 9227 14157 182761
2022 37129 8826 10958 180629
2023 no data 8772 7843 181558

Note. Data from the Bureau of Statistics and Agency for Intermediacy, IT and Financial
Services of Republic of Srpska and Lursoft data https://www.lursoft.lv/lursoft_statistika/
?&id=3

3. Holders of the function of managing a legal (business) entity

For determining any form of liability, it is crucial to establish who within the
legal entity conducts its affairs, as it essentially concerns a responsible3 person. It is
clear that the functioning of a legal entity implies the coordinated actions of multiple
individuals, of which one or more must manage the affairs. The determination of this
is regulated by appropriate regulations (e.g., the Law on Business Entities regulates
the matter of legal representatives of business entities as legal entities who exercise
their will through them). Unlike the responsible person, there are also individuals
entrusted with conducting affairs within the scope of the legal entity's operations.
These individuals, to whom the person conducting legal affairs entrusts the
performance of certain tasks, may engage in unauthorized behavior. In such cases,
both the person entrusted with conducting specific tasks and the person conducting the
affairs of the legal entity may be held responsible.® It is important to note that the
person conducting affairs does not necessarily have to be, and most often is not, the
immediate actor of actions but rather someone who organizes the performance of
specific tasks, gives instructions, or ultimately supervises their execution. The most
significant individuals/bodies authorized to conduct affairs in legal entities are the
management of companies (directors, executive directors, chairpersons of
management boards or all their members, etc.), mayors of local self-government units,
and corresponding collegiate or sole bodies performing specific tasks in public

31 Simmler, M. ,,Responsibility gap or responsibility shift? The attribution of criminal responsibility in
human-machine interaction” (2024) Information Communication and Society, 27 (6), pp. 1142-1162.
DOI: 10.1080/1369118X.2023.2239895; Sukhorebra, T., Kravchuk, M., Kravchuk, V., Beska, S.,
Lukashov, R. ,,The System of Legal Responsibility in the Environment Protection Area” (2023) Pakistan
Journal of Criminology, 15 (2), pp. 197-212.

32 Barbi¢, J. ,,0sobe koje vode poslove kao odgovorne osobe i odredenje predstavnika pravne osobe po
Zakonu o odgovornosti pravnih osoba za kaznena djela”. Hrvatski ljetopis za kazneno pravo i praksu,
10(2), (2003): 779-842.
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institutions and other legal entities.
4. Individual liability within a legal entity
4.1. Civil liability

The liability of legal representatives for obligations undertaken on behalf and
for the account of legal entities does not exist in accordance with the understanding of
legal personality of legal entities in the legal system of Bosnia and Herzegovina.
However, the question arises regarding their liability in cases where there is exceeding
of the authority granted to the representatives, or undertaking activities outside the
scope of the legal entities' business. According to the general regime of civil law, the
represented party, i.e., the legal entity, is bound only if it approves such exceeding of
authority (Art. 87, para. 1 of the LO). The same regime applies to the conclusion of
contracts by unauthorized persons (Art. 88 of the LO). Otherwise, such legal
transactions have no legal effect, and the conscientious party can only claim
compensation for damages for which both the representative and the represented party
are jointly liable. The condition for conscientiousness is that the other party did not
know or was not required to know about the exceeding of authority (Art. 87, para. 5 of
the LO).>®

In the law of business entities, however, there has been a departure from this
general regime based on the ultra vires doctrine regarding the capacity of legal and
business ability of business entities. In the interest of expediting legal transactions
without the need to verify the court register and data on authorizations and limits of
authorization for representatives of business entities in each relationship, it has been
accepted that such legal transactions bind the business entity (Art. 8 of the LBE of
FBiH), which can only regress from its irresponsible representative for the damage
caused after satisfying the claim of the other party (Art. 25, para. 2 of the LBE of
FBiH). A business entity could exceptionally be exempted from liability for
transactions concluded outside its registered activity only if it proves the
unconscientiousness of the other party, i.e., that it knew or, under the circumstances of
the case, could have known that the representative was exceeding the business entity's
activity (Art. 25, para. 4 of the LBE of RS).

By establishing such special solutions for cases of representatives of business
entities, which encompass categories of legal and statutory representatives, as well as
procurators, the legal systems of the Republic of Srpska and Boshia and Herzegovina
have established a dual regime regarding the status of businesses related to exceeding
authority and activities of business entities as legal entities. One regime applies to
proxies, and the other applies to representatives in a narrower sense (legal and
statutory) and procurators, i.e., all representatives registered in the court register who

3 Salma, J. ,,Ugovorna odgovornost (u evropskom, doma¢em i uporednom pravu)”. Zbornik radova
Pravnog fakulteta u Novom Sadu 45(1), (2011): 69-107. Jovanovi¢, N., Radovi¢, V. & Radovi¢, M.
Kompanijsko pravo — pravo privrednih subjekata. Pravni fakultet Univerziteta u Beogradu (2020): 135.
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do not require a power of attorney to prove their authorization.® The only exception in
the regime of business entities would relate to limitations of authority in the form of
collective representation, where decisions must be made jointly by all representatives
listed as such in the court register. In such cases, the business entity could assert such
limitations towards third parties and, based on that, demand the nullification of legal
transactions concluded contrary to those limitations. It could be concluded that by
deviating from the ultra vires doctrine, the company law of Bosnia and Herzegovina
has shifted from a regime of special to a regime of general legal and business capacity
of business entities.

4.2. Criminal liability

The above-described structure created and maintained by the Latvian
legislature (regarding the liability of natural persons in connection with legal entities)
paves the way for many challenges. The management of the company is subject to a
rather complicated regulation, violations of which are common in the legal entities of
Latvia. The most serious violations in this area are criminal offenses, which require a
high level of professionalism and qualification not only in their identification, but also
in their qualification and application of liability.®> Very interesting in this context is
the problem of the right not to incriminate oneself - the right to remain silent and the
right not to testify against oneself, also in the case of a legal entity.® In Latvian
criminal proceedings, the right to remain silent and the right not to testify coincide in
content.

Directive (EU) 2016/343 of the European Parliament and of the Council of 9
March 2016 on the strengthening of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal proceedings provides for the right
to remain silent and right not to incriminate oneself. However, the wording " right not
to incriminate oneself " used in the directive is deeper in terms of content. In fact, this
means that also in Latvian law, Article 7 of the Directive provides both the right not to
testify and the right not to provide revealing information about oneself (for example,
data or objects) in any other way. In the text of the directive, the right to remain silent
and the privilege against self-incrimination are not directly formulated, but they
clearly follow from the requirements of a fair process. In this context, a more
important problem is to find the optimal balance - that is, to what extent a natural
person will enjoy the rights provided for in the Directive in cases where a natural
person represents a legal entity and testifies in the legal entity's case. Currently, in
Latvia, only the representative of a legal entity, recognized as such by the decision of

3 Vasiljevié, Z. & Radovié, V. Kompanijsko pravo- pravo privrednih subjekata. Pravni fakultet
Univerziteta u Banjoj Luci, (2023): 100-108.

% Teivans-Treinovskis, J., Jefimovs, N., Velika, R., Kriving, A. ,,Conditions for application of criminal
liability to the board of a company in the legal system of the Republic of Latvia”. Entrepreneurship and
Sustainability Issues, 9(4), (2022): 45-55. http://doi.org/10.9770/jesi.2022.9.4(2).

3 Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012. This Directive
should apply to suspects and accused persons regardless of their legal status, citizenship or nationality on
the right to information in criminal proceedings.
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the process manager, has a special procedural status, while all other natural persons
are interrogated in accordance with the rules of witness interrogation. Of course, if
natural persons related to the legal entity are interrogated about their own actions or
inactions, then the natural persons have the right to refuse to testify. However, in
practice, situations may arise when questions are also asked about other facts, the
disclosure of which may cause negative consequences for the legal entity. It must be
agreed that the law of Latvia should more precisely determine in which cases the
responsibility for bearing witness and refusal to provide evidence does not fall on
natural persons, if the potential evidence is obtained against a legal entity.

The second problem concerns the presumption of innocence in cases of legal
entities. This principle is enshrined in in the first part of Article 48 of the Charter of
Fundamental Rights of the European Union®" of the article and is also applied in
procedures directed against companies. According to Article 34 of the European
Convention on Human Rights® - by signing the Convention, the member states have
decided to grant human rights*® guarantees not only to natural persons, but also to
some other legal entities, which were given the collective designation "non-
governmental organizations”. It follows from the principle of presumption of
innocence that any doubts are translated to the advantage (must operate to the
advantage) of the company to which the decision on the detection of the violation is
addressed. It should be taken into account here that the threat to the reputation of legal
entities - for example, news about the initiated criminal proceedings - can cause
significant financial losses to the legal entity. A very interesting question is whether a
legal entity could recover damages caused to its reputation from a natural person who
is directly guilty*® of committing a specific criminal offense.

The third problem is related to the responsibility of politicians. On the one
hand, the state, local governments and implement* the functions of state power,
which means that these legal entities are not subject to the application of means of
coercive influence. On the other hand, there is no reason to limit the liability of legal
entities in criminal law only to commercial companies in economic circulation, and
means of coercive influence can be applied to associations, foundations, cooperative

37 Charter of Fundamental Rights of the European Union. https://eur-lex.europa.eu/EN/legal-content/
summary/charter-of-fundamental-rights-of-the-european-union.html.

%8 European Convention on Human Rights (ECHR). https://eur-lex.europa.eu/EN/legal-content/glossary/
european-convention-on-human-rights-echr.html.

39 Krajewski, M. ,,Mandatory Human Rights Due Diligence Laws: Blurring the Lines between State Duty
to Protect and Corporate Responsibility to Respect?”” (2023) Nordic Journal of Human Rights, 41 (3), pp.
265-278. DOI: 10.1080/18918131.2023.2195232; see: Mays, K.K., Cummings, J.J., Katz, J.E. ,The
Robot Rights and Responsibilities Scale: Development and Validation of a Metric for Understanding
Perceptions of Robots” Rights and Responsibilities” (2024) International Journal of Human-Computer
Interaction. DOI: 10.1080/10447318.2024.2338332.

40 Crofts, P., Van Rijswijk, H. ,,Corporations as Haunted Entities: Conceptualising Responsibility for
Historical Harm” (2024) Evil Corporations: Law, Culpability and Regulation, pp. 206-222. DOI:
10.4324/9781003402534-18.

41 Anggusti, M., Simamora, J., Siregar, F.Y.D. ,,The Implementation of Positive Law and Customary Law
on Corporate Social Responsibility that has not provided Legal Certainty, Benefits, and Legal Justice”
(2024) International Journal of Criminal Justice Sciences, 19 (1), pp. 40-52. DOI: 10.5281/zenodo.19103
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societies, and religious organizations and political parties. This means that the
potential liability of politicians (as natural persons) will be primarily related to the
form of legal entity. Sometimes this may be due to ethical issues*> and economic
crime.”® The fourth problem concerns the question of whether, when starting the
process of applying coercive measures against the partnership, this process should
also be carried out against the members of the partnership at the same time. A
guestion of similar content should also apply to branches and representative offices of
foreign merchants. The fifth essential problem is the question of how the legal
connection between the natural person who committed a criminal offense and the
legal person against whom the means of coercive influence may be applied is
manifested. On the one hand, the realization of any authorization by a legal entity
creates an actual link between the actions of the natural person and the legal entity.
However, this connection should not be considered criminal if the natural person acts
in good faith.

Finally, Latvian criminal law clearly lacks a legal norm with regulations
regarding the choice of means of coercive influence; nor is the issue of determining
the representative of the legal entity, as well as the procedural rights and obligations
of the said representative (especially in the context of the fact that the realization of
rights is voluntary in any case), not regulated by law.

In the criminal legislation of the Republic of Srpska, it is foreseen that legal
entities can appear as perpetrators of criminal offenses, and in such cases, proceedings
are initiated simultaneously against both the perpetrator (natural person) and the legal
entity for the same criminal offense. The conditions for the liability of legal entities
are provided for in the Criminal Code of the Republic of Srpska (Article 105),* which
stipulates that a legal entity is liable for a criminal offense committed by the
perpetrator on behalf of, for the account of, and in the interest of the legal entity in
cases where the characteristics of the committed criminal offense arise from the
decision, order, or approval of the management or supervisory bodies of the legal
entity, when the management or supervisory bodies of the legal entity have influenced
or enabled the perpetrator to commit the criminal offense, when the legal entity
possesses unlawfully obtained property benefits*® or uses objects resulting from the
criminal offense, or when the management or supervisory bodies of the legal entity
have failed to exercise due supervision over the legality of the work of employees. A
legal entity will be held liable for a criminal offense in cases of intentional actions or

42 Baudot, L., Dillard, J., Pencle, N. ,Hybrid organizations and an ethic of accountability: the role of
accountability systems in constructing responsible hybridity” (2022) Accounting, Auditing and
Accountability Journal, 35 (3), pp. 598-626. DOI: 10.1108/AAAJ-11-2019-4287.

43 Kipane, A., Vilks, A., Krivins, A. ,,Forecasts of Long-term Progress in the Socio-cultural Sphere in the
Context of Combating Economic Crime”. Pakistan Journal of Criminology. Vol. 15, No. 04 (October-
December 2023): 49-67. https://www.pjcriminology.com/wp-content/uploads/2023/11/4.-Forecasts-of-
Long-term-Progress-in-the-Socio.pdf.

4 Criminal Code of RS, (,,Official Gazette of RS*, no. 64/2017, 104/2018 - odluka US, 15/2021,
89/2021, 73/2023 i "OG of BiH", no. 9/2024 — decision of CC of BiH).

4 Beckett, P. Beneficial Ownership and Legal Responsibility: Concealment, Avoidance and Impunity
(2024), Routledge, pp. 1-347. DOI: 10.4324/9781003425120.
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omissions by the perpetrator (natural person) as well as in cases of negligent actions if
punishment for negligence is provided, and in cases where the perpetrator is not liable
for the criminal offense.

In the (unified) criminal proceedings against the accused legal entity and the
accused natural person, a single indictment is filed, and a single judgment is
pronounced. Given the specificities of the legal entity, the legislator has stipulated that
in criminal proceedings, it must have a representative who is authorized (based on
law, an act of a competent state body, or according to the statute, act of incorporation,
or another act of the legal entity) to undertake all actions for which the suspect, the
accused, and the convicted person are authorized by law. From the above, it follows
that the corresponding principles of criminal procedure apply to this entity, e.g., the
presumption of innocence, the principle of in dubio pro reo, and that this entity has all
the rights related to a natural person in the capacity of a suspect/accused, including the
right to a "negative" defense, i.e., not to comment on the allegations of the indictment,
not to answer questions, or not to present facts that would incriminate the legal entity.
Other persons who do not have the status of a legal entity representative in criminal
proceedings or a natural person within the legal entity who is suspected/accused of
committing a criminal offense are examined as witnesses. In support of the above is
the fact that the representative of the legal entity cannot be a person who is called as a
witness.*®

When discussing the liability of legal entities, the question arises regarding
the liability of natural persons who holders of political functions (liability of
politicians) are also. In this regard, the criminal legislation in the Republic of Srpska
has not envisaged that the state, entity, district, and local self-government unit can be
held liable for committing a criminal offense. However, the liability of legal entities is
not limited solely to commercial companies. It follows that foundations, associations,
and ultimately political parties can also be liable. In this regard, the liability of
politicians would depend on the character of the legal entity, the type of criminal
offense committed, their connection, and the consideration of the corresponding form
of immunity if provided.

5. Conclusions

Legal entities represent various forms of association with different goals, and
it is difficult to provide a comprehensive definition, which is also not done by the
legislators in Latvia and Boshia and Herzegovina. However, it is possible to define
them in a way that includes all subjects to whom the legal order grants the existence
of legal and business capacity. These subjects of law, except when it comes to the
state, lower levels of political-territorial organization, and state organs, are registered
in the appropriate registers, by which act they also acquire legal subjectivity,
additionally contributing to the transparency and monitoring of their activities.

46 In addition to the above, the representative of a legal entity cannot be a person against whom criminal
proceedings are being conducted for the same criminal offense unless they are the sole member of the
legal entity.
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The obligation of registration generally applies to private law subjects, and in
this, as well as in the types of liability, there is a difference compared to legal entities
from the domain of public authority. Namely, the latter are not subject to criminal
liability, but only to civil liability. On the other hand, both criminal and civil liability
apply to the holders of managerial functions in legal entities. They, as natural persons,
are also registered in public registers, with accompanying acts regarding their election
or appointment, and data on the limits of their powers. Holders of representation
functions of legal entities are also required to deposit their signatures with the
competent financial organizations to be able to manage the funds of the legal entities
they represent.

These persons can be most generally called representatives of legal entities,
but by nature, they can also be proxies, to whom the representatives transfer part of
their powers. This is usually done through a written act that does not need to be
deposited in the register.

Representatives of legal entities can be directly liable for the commission of
criminal offenses or misdemeanors committed using their powers, whether in terms of
their abuse or exceeding. The condition is that their liability is proven in the criminal
proceedings. When it comes to their civil liability, it can manifest directly towards
third injured parties, but it most often appears in the form of recourse liability towards
the legal entity on whose behalf and for whose account they acted and which had to
compensate the third party for the damage or even suffered the damage itself.

Bibliography

1. Anggusti, M., Simamora, J., Siregar, F.Y.D. ,,The Implementation of Positive Law
and Customary Law on Corporate Social Responsibility that has not provided Legal
Certainty, Benefits, and Legal Justice” (2024) International Journal of Criminal
Justice Sciences, 19 (1), pp. 40-52. DOI: 10.5281/zen0d0.19103.

2. Asmara, T.T.P., Murwadji, T., Kartikasari, Afriana, A. ,Corporate Social
Responsibility and Cooperatives Business Sustainability in Indonesia: Legal
Perspective” (2023) Sustainability (Switzerland), 15 (7), art. no. 5957. DOI: 10.3390/
su15075957.

3. Barbi¢, J. ,,Osobe koje vode poslove kao odgovorne osobe i odredenje predstavnika
pravne osobe po Zakonu o odgovornosti pravnih osoba za kaznena djela”. Hrvatski
ljetopis za kazneno pravo i praksu, 10(2), (2003): 779-842.

4. Baudot, L., Dillard, J., Pencle, N. ,Hybrid organizations and an ethic of
accountability: the role of accountability systems in constructing responsible
hybridity” (2022) Accounting, Auditing and Accountability Journal, 35 (3), pp. 598-
626. DOI: 10.1108/AAAJ-11-2019-4287.

5. Beckett, P. Beneficial Ownership and Legal Responsibility: Concealment, Avoidance
and Impunity (2024), Routledge, pp. 1-347. DOI: 10.4324/9781003425120.

6. Crofts, P., Van Rijswijk, H. ,,Corporations as Haunted Entities: Conceptualising
Responsibility for Historical Harm” (2024) Evil Corporations: Law, Culpability and
Regulation, pp. 206-222. DOI: 10.4324/9781003402534-18.

7. Deisinger, M. & Vrhovsek M. Krivicna odgovornost pravnih lica. Pravni Fakultet
Univerziteta u Beogradu, (2009): 95 — 98; Neog, B. What Responsibility? Whose



650

Juridical Tribune — Review of Comparative and International Law

10.

11.

12.

13.

14,

15.

16.

17.

18.

19.

20.

Responsibility?: Intention, Agency, and Emotions of Collective Entities (2023), pp. 1-
153. DOI: 10.4324/9780429350832.

Jovanovi¢, N., Radovi¢, V. & Radovi¢, M. Kompanijsko pravo — pravo privrednih
subjekata. Pravni fakultet Univerziteta u Beogradu (2020): 135.

Karwowski, M. , The tax dimension of corporate social responsibility, including
recognising CSR expenses in income tax settlements [Wymiar podatkowy spolecznej
odpowiedzialnosci biznesu, w tym koszty CSR i ich ujecie w rozliczeniu podatku
dochodowego]” (2023) Zeszyty Teoretyczne Rachunkowosci, 47 (3), pp. 35-57. DOI:
10.5604/01.3001.0053.7694.

Kipane, A., Vilks, A., Krivins, A. ,,Forecasts of Long-term Progress in the Socio-
cultural Sphere in the Context of Combating Economic Crime”. Pakistan Journal of
Criminology. Vol. 15, No. 04 (October-December 2023): 49-67. https://www.pjcrimi
nology.com/wp-content/uploads/2023/11/4.-Forecasts-of-Long-term-Progress-in-the-
Socio.pdf.

Krajewski, M. ,,Mandatory Human Rights Due Diligence Laws: Blurring the Lines
between State Duty to Protect and Corporate Responsibility to Respect?” (2023)
Nordic Journal of Human Rights, 41 (3), pp. 265-278. DOI: 10.1080/18918131.2023.
2195232.

Krivins, A. Legislative framework of in-house procurement. 7" International
Interdisciplinary Scientific Conference Society. Health. Welfare. Shs Web of
Conferences, Volume 68 01026 (2019): 1-10. DOI: https://doi.org/10.1051/shsconf/
20196801026.

Krivins, A. Prevention of corruption in the sphere of public purchases: Interviews
with experts. 4™ International Interdisciplinary Scientific Conference Society, Health,
Welfare. Shs Web of Conferences Volume 10 00018, (2014): 1-6. DOI: http://dx.doi.
0rg/10.1051/shsconf/201 41000018.

Krivins, A. The motivational peculiarities of bribe-takers. 6" International
Interdisciplinary Scientific Conference Society. Health. Welfare. Shs Web of
Conferences Volume 40 01006 (2018): 1-10. DOI: https://doi.org/10.1051/shsconf/
20184001006.

Matviichuk, A. ,,Self-government: a dialectics of freedom and responsibility” (2021)
Evropsky Politicky a Pravni Diskurz, 8 (4), pp. 67-73. DOI: 10.46340/eppd.2021.8.
4.7.

Pazos, R. ,,Responsibility of Targeted Actors in the Context of Restrictive Measures:
The Case of Belaeronavigatsia” (2023) Air and Space Law, 48 (3), pp. 363-374. DOI:
10.54648/aila2023046.

Salma, J. ,,Ugovorna odgovornost (u evropskom, domacem i uporednom pravu)”.
Zhornik radova Pravnog fakulteta u Novom Sadu 45(1), (2011): 69-107.

Mays, K.K., Cummings, J.J., Katz, J.E. ,,The Robot Rights and Responsibilities Scale:
Development and Validation of a Metric for Understanding Perceptions of Robots’
Rights and Responsibilities” (2024) International Journal of Human-Computer
Interaction. DOI: 10.1080/10447318.2024.2338332.

Simmler, M. ,,Responsibility gap or responsibility shift? The attribution of criminal
responsibility in human—-machine interaction” (2024) Information Communication
and Society, 27 (6), pp. 1142-1162. DOI: 10.1080/1369118X.2023.2239895.

Singh, B., Vig, K., Dutta, P.K., Kaunert, C., Gautam, B.K. Strengthening human
rights via distributive health justice and rurality: Viewing legal issues through lens of
corporate social responsibility (2024) Bridging Human Rights and Corporate Social
Responsibility: Pathways to a Sustainable Global Society, pp. 155-177. DOI: 10.40



Volume 14, Issue 4, December 2024 651

18/979-8-3693-2325-0.ch007.

21. Singh, H. Corporate social responsibility, human rights, and the law (2024) Bridging
Human Rights and Corporate Social Responsibility: Pathways to a Sustainable Global
Society, pp. 30-55. DOI: 10.4018/979-8-3693-2325-0.ch002.

22. Sukhorebra, T., Kravchuk, M., Kravchuk, V., Beska, S., Lukashov, R. ,,The System of
Legal Responsibility in the Environment Protection Area” (2023) Pakistan Journal of
Criminology, 15 (2), pp. 197-212.

23. Teivans-Treinovskis, J., Jefimovs, N., Velika, R., Krivins, A. ,,Conditions for
application of criminal liability to the board of a company in the legal system of the
Republic of Latvia”. Entrepreneurship and Sustainability Issues, 9(4), (2022): 45-55.
http://doi.org/10.9770/jesi.2022.9.4(2).

24. Vasiljevi¢, Z. & Radovi¢, V. Kompanijsko pravo- pravo privrednih subjekata. Pravni
fakultet Univerziteta u Banjoj Luci, (2023): 100-108.



