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Abstract

Certain platform operators serve as both suppliers of goods on the platform and
sources of business opportunities. Platforms on which the operator himself is a provider, i.e. his
own user, is referred to as hybrid or dual-role platforms. The platform operator can set and
enforce the platform rules itself. Unfair treatment can take many forms, from a modification of
the product ranking to the removal of products or the supplier from the platform. The ranking
of products on the platform must necessarily put one provider ’s product ahead of another ’s and
the platform operator must regulate in some way which providers are allowed on the platform
and which are excluded from the platform. Thus, the question is whether these rules and their
enforcement must be objectively justified or whether the platform operator can act on its own.
This article discusses the concept of ‘self-favoring.” Whether private law places restrictions on
this kind of action or if the platform operator has the right to handle independently will be
analyzed below. The analysis aims to furnish details regarding the operator ’s essential powers
on his platform, which are a manifestation of the notably partial exercise of regulatory power.

Keywords: EU law, private law, platform operators, self-favoring.
JEL Classification: K12, K20

DOI: 10.62768/TBJ/2024/14/2/04

Please cite this article as: Article History

Funta, Rastislav and Marian Horvath, ‘Can the Platform | Received: 9 February 2024
Operator, Who Acts as a Provider on His Own Platform, | Revised: 12 April 2024
Favor Himself over Third-Party Providers?” Juridical | Accepted: 15 May 2024
Tribune — Review of Comparative and International Law 14,
no. 2 (June 2024): 227-242.

1. Introduction

Platforms raise legal questions in a wide variety of case constellations. Thus,
the following difficulties necessitate a thorough consideration of the broad emergence
of platforms: First, is the platform operator responsible for the service under the
brokered contract? Second, is the platform operator accountable for any damage to the
consumer’s integrity that occurred during the transaction on the platform? Third, is the
platform operator, who operates as a provider on his own platform, permitted to
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prioritize himself over third-party providers while regulating his platform? This third
point, which is one of the fundamental issues in the antitrust evaluation, will be in the
centre of our examination. Self-favoring under the Digital Markets Act (DMA)? is
specifically mentioned in Article 6 (5). The issue is addressed in this article from the
standpoint of general private law.

The paper is structured as follows: First, the phenomenon of self-favoring is
described and the legal framework for self-favoring is explored. Then, fundamental
considerations are made about the economic efficiency of self-favoring. The particular
analysis distinguishes between distinct protection directions because self-favoring as a
‘rule of the game’ of the platform can effectively affect both sides of the transactions:
The need for protection on the provider side and its implementation in applicable law,
the need for protection on the consumer side and their implementation in current law
and finally the general interest is discussed.

2. The aim and methodology

The aim of our article is to find out whether the platform operator, who operates
as a provider on his own platform, is permitted to prioritize himself over third-party
providers while regulating his platform? With regard to the characteristics of this article,
we apply the scientific methods of knowledge. On the basis of this, as well as on the
content and scope of the article, we will also focus on the use of the logic method. Apart
from the scientific methods of knowledge, we have also used the analytical and
descriptive method to approach and analyse the legal situation. We introduced different
views on the legal regulation and the interpretation of examined notions. The data was
collected from scientific literature through in-depth document analysis.

3. Phenomenology of self-favoring

The self-favoring occurs as follows: On the one hand, the platform operator
provides a marketplace for third-party providers and actively curates this offer. On the
other hand, the platform operator offers his own products on the platform. This offers
the platform operator the opportunity to favor himself at the expense of third-party
providers.* Overall, the generally available facts on the practice of self-favoring are still
thin and uncertain. Self-favoring can therefore only be described on the basis of isolated

3 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on
contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU)
2020/1828 (Digital Markets Act). Monti, Giorgio. The digital markets act: Improving its institutional
design. European Competition and Regulatory Law Review. 5 (2021): 90-101. DOI: 10.21552/core/2021/
2/4.

4 Funta, Rastislav. Social Networks and Potential Competition Issues. Krytyka Prawa. Tom 12 (2020):
193-205. DOI: 10.7206/kp.2080-1084.369; Lattova, Silvia. Online Platforms and ‘Dependent Work” After
Uber. Masaryk University Journal of Law and Technology. Vol. 15. Number 2 (2021): 197-224, DOI:
10.58 17/MUJLT2021-2-3; Karpiuk, M. (2023): The Legal Status of Digital Service Providers in the
Sphere of Cybersecurity. Studia luridica Lublinensia. Vol. 32, No. 2:189-201. DOI: 10.17951/sil.20
23.32.2.189-201.
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empirical perceptions and otherwise normative assumptions. There is competition on
the platform. In particular, the first place in the product ranking is crucial for sales
success, as products in this position have been proven to have a significantly higher
chance of being sold. What we’re talking about here is a monopoly of the top-placed
player on the interest of all consumers. This effect can be further enhanced by the
architecture of the platform, for example by visually placing the highest-ranked product
in a so-called Buy Box. Because of the high sales prospects, providers are prepared to
make significant sacrifices in advance in order to achieve the first ranking position. As
a result of the competition that has been sparked, consumers enjoy low prices and great
goodwill from providers —the parameters on the basis of which providers hope to get
their product into the Buy Box. It can be said that suppliers initially sell their goods
unprofitably in order to make up for the losses with later sales to a high-ranking position
achieved in this way.

If the platform operator simultaneously puts provider list products on the
platform in its own name, it enters into horizontal competition with third-party
providers. The operator of a dual-role platform therefore generates its turnover not only
from the fees charged by third-party providers but also from the proceeds of its own
product sales. As a provider, the platform operator —like any other profit-oriented
provider —has a particular interest in selling products with high demand. Due to the
market data available to the platform operator about all transactions concluded on the
platform, the platform operator has a good overview of which products are currently a
blockbuster or are developing into one. As soon as the platform operator recognizes a
product that is already traded on the platform and has a steep demand curve, it can
knock the third-party provider who recognized or started the trend early out of its
ranking position and take its place. The platform operator can do this in secret by
making the ranking dependent on a rating-dependent and therefore not exact parameter
such as customer satisfaction and interpreting this to the disadvantage of the provider;
the ranking is based on a combination of different parameters whose exact interaction
remains unclear.® It can be assumed that self-favoring strategies are used in practice.
There are many examples of the platform operator’s strategic decision to provide the
content conveyed on the platform (for mediation platforms: products). At its core, self-
favoring is a simple decision in platform design. Every platform operator is faced with
the task of optimizing the matching between user pages and being profitable at the same
time. Self-favouring is a strategic decision to immediately monetize control of the
platform and insight into the data. There are differences in the self-favoring
phenomenon. Disadvantages for providers might vary from minor jeers from the
platform operator to being cut off.

Theoretically, the mere fact that the platform operator competes alongside the
providers does not constitute self-favoring. As a provider, the platform operator can
subject itself to the same rules that apply to third-party providers. But there will not be

5 Peracek, Tomds. The perspectives of European society and the European cooperative as a form of
entrepreneurship in the context of the impact of European economic policy. Online Journal Modelling the
New Europe. 34 (2020): 38-56. DOI: 10.24193/0JMNE.2020.34.02.
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total neutrality. At least in the area in which the platform operator exercises discretion
on a case-by-case basis, it is expected to exercise leniency towards itself. Against this
background, it becomes understandable why economics treats the phenomenon more
largely from the perspective of the platform entry, i.e. the platform operator’s entry into
the operational market: a certain degree of self-favoring can always be assumed.®
However, three elements can be identified that distinguish self-favoring from pure
competition from the platform operator:

—The platform operator specifically looks for particularly lucrative market
entry opportunities based on the market data accessible via the platform.

—The platform operator displaces competing providers using means that are
only available to him platform operators: lowering the ranking (down ranking) and
exclusion from the platform (delisting).

—The platform operator places own products in a way that can be done only
by the platform operator (hamely higher in the ranking than would be the case for a new
third-party provider).

The following example can be taken as a basis: Assuming that there are no
easy-to-install smartphone holders for cars: Provider A is developing such a smartphone
holder that can easily be installed in any vehicle. The product is not suitable for a patent.
A place the product on platform X. Its sales figures are low because the product is not
yet known. To get sales going, A sets a low price but resolves to increase it as a sales
increase. In fact, sales start to increase because customers are excited about the product.
A looks forward to further increases in sales in the coming period. The platform
operator X notices the placement of A’s products on his platform and the sales success
in his market data analysis. Due to the fact that consumers have repeatedly searched for
such a product in the past but have abandoned the search process due to a lack of results,
X can assume that sales figures for the devices will skyrocket in a very short time. He
has a functionally identical product delivered from A’s manufacturers and places it on
the platform as a provider. He sets a slightly higher price than A because he assumes
that demand now justifies this. According to ranking parameters, X’s products would
be listed below A’s because the price is higher, there are fewer sales, and less positive
customer feedback. In order to benefit from significantly higher sales figures, X decides
to remove A’s product from the platform without further notice. He places his own
product first in the ranking. As a result, he has the product manufactured in large
guantities. X is making an enormous profit from the rapidly increasing demand for the
previously less-known product.

4. Legal framework for self-favoring
A platform contract connects providers and platform operators. This contract

includes the two parties” mutual rights and obligations. The platform operator
determines the content of the contract through general terms and conditions. The

6 Funta, Rastislav and Horvath, Marian. Digital markets as a challenge for competition policy. Brno: MSD.
2022.
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contract requires the operator to make its platform available. In turn, the provider, owes
the platform operator commissions.

The techniques for self-favoring the platform can, but do not have to, be
outlined in the platform contract’s general terms and conditions. Because the platform
operator already controls the platform, he can impose the ranking and exclusion of
suppliers without an express contractual basis. The general terms and conditions of a
platform typically include limitations on contract ranking and termination. If the
platform operator’s terms and conditions are not legally regulated, it will take these
measures at its discretion. The latter was undoubtedly the case in the past. Amazon has
introduced a 30-day notice period. According to Art. 6 (1) d) Digital Markets Act,’ self-
favoring by strong market platforms can be restricted. Regardless of whether and how
the platform operator’s approach to self-benefiting is explicitly stated in the contract,
self-benefiting always occurs ‘in execution’ of the platform agreement. It is the central
starting point for the legitimation of self-favoring. Even if the contract says nothing on
the subject, the fact that the platform operator owns the platform indicates that he has
the authority to control what happens on it and who uses it. This is based on the owner’s
positive and negative powers, which apply to digital areas® such as websites (‘virtual
house rights’). The ‘virtual house right’ is generally open to all operators of Internet
platforms on which third parties can post their own content —i.e. portals or blogs with
comment functions, opinion forums, rating portals, social networks, open mailing lists
but also online retailers.® A limitation of the virtual house rights can be found in the
platform contract, the substance of which is determined by the agreement or (dispositive)
civil law.

5. The efficiency of self-favoring

There are two fundamental points of view that oppose each other: On the one
hand, the private autonomy of the platform operator speaks in favour of being able to
regulate its ‘internal affairs’ as it wishes. Nobody is forced to offer their products on
the platform. On the other hand, the practice of self-favoring is marked by unfairness.
Nemo iudex causa sua— this principle already applied in ancient Rome.

Economic analysis can provide a clear benchmark for assessing fairness.
Contrary to intuition, self-favoring can derive its legitimacy from the fact that it can
increase welfare overall. On the one hand, providers are deprived of the proceeds from

7 Smejkal, Vaclav. Abuse of Dominance and the DMA — Differing Objectives or Prevailing Continuity?.
Acta Universitatis Carolinae. luridica, vol. 69 (2023): 33-51. DOI: 10.14712/23366478.2023.13.

8 Peradek, Tomas and Mucha, Boris and Palaticky, Stefan and Keller, Konstantin and MuBmann, Andreas.
European Digital Strategy and Its Impact on the Conclusion of Selected Types of Business Contracts. In:
Kryvinska, N., Gregus, M., Fedushko, S. (eds) Developments in Information and Knowledge Management
Systems for Business Applications. Studies in Systems, Decision and Control, vol. 462. Cham: Springer.
2023. DOI:10.1007/978-3-031-25695-0_20; Vardanyan, Lusine and Stehlik, Vaclav and Kocharyan,
Hovsep. Digital Integrity: A Foundation for Digital Rights and the New Manifestation of Human Dignity.
Taltech Journal of European Studies. Vol. 12 (2022): 159-185. DOI: 10.2478/bjes-2022-0008.

9 Rulings of 29 July 2021 (11l ZR 179/20 and Il ZR 192/20), the Bundesgerichtshof (Federal Supreme
Court—BGH).
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particularly lucrative products that they have successfully placed on the platform
themselves. From a business perspective, this cannot be in their interest.X® On the other
hand, providers are still active on platforms, even if self-favoring is practiced there.
Why are they doing this? It is possible that providers —at least those who have been
spared so far — know nothing about the practice and continue to try their luck undeterred.
Or they underestimate the importance of self-favoration for their own sales
opportunities. If we narrow our focus to Amazon, the most obvious thing seems to be
that providers simply have no choice but to continue due to the market power of this
platform. However, not every platform has such a monopoly, so further discussion does
not seem pointless from the outset.

It is possible that providers can also benefit from such a platform design and
therefore achieve cooperation profits from the business relationship with the platform.
Basically, a freely and responsibly concluded contract creates the greatest welfare for
everyone involved and is therefore efficient. Even if one were to assume that platform
operators rigorously pursued the practice of self-favoring, i.e. putting themselves at the
forefront of the distribution of any product that shows a steep increase in demand, a
positive picture of self-favoring could be drawn. One should not narrow our focus to
the situation in which the platform operator skims the profit supposedly due to the
provider of a ‘viral’ product. The view from the specific self-favoring scenario must be
expanded to the entire relationship between platform operators and providers.

The economic classification of self-favoring as a course in platform design
shows that when it comes to the question of a private law restriction, it is not enough to
point out the intuitively obvious offensiveness of the practice. The practice must be
placed in the larger context of platform design, which confronts every platform operator
with the complicated question of how to offer a platform that is attractive to user groups
and at the same time satisfy their own profit interests. The platform operator’s options
for satisfying his profit interests from operating the platform are so diverse that it seems
arbitrary to assign a negative judgment to the platform operator’s own operational
activities. From a macroeconomic point of view, business opportunities should be
allocated where they can be used most efficiently.

6. The need for protection of providers de lege ferenda

An efficient contract between the provider and the platform operator requires
that the provider agrees on a sufficiently informed basis. The practice of self-favoring
oneself at the expense of a provider is not written on the platform’s face. On the contrary,
it depends on the behavior of the platform operator during the cooperation between the
platform operator and the respective provider.!* There is therefore an information

10 Novackova, Daniela and Vnukovd, Jana. Competition issues including in the international agreements
of the European Union. Juridical Tribune — Tribuna Juridica, vol. 11, issue 2 (2021): 234-250, DOI:
10.24818/TBJ/2021/11/2.06.

1 Funta, Rastislav and Buttler, Dirk. The digital economy and legal challenges. InterEULawEast, 10 (1)
(2023): 145-160. DOI: 10.22598/iele.2023.10.1.8.



Volume 14, Issue 2 June 2024 233

asymmetry to the detriment of the provider. The question therefore arises as to whether
providers are even in a position to adequately factor future self-favoring into their cost
calculations for participation in the platform. If the costs of self-favoring in the form of
missing but planned product sales were not included in the calculation, the providers
would not make an informed decision. The question therefore arises as to whether there
is an information deficit, how the market deals with it and whether there is a need for
an obligation to provide information. There would be no information deficit if providers
could adequately assess the risk of self-favoring from the information available to them.

It would be easiest if the platform operator disclosed its plans on its own
initiative. If a platform operator did not engage in self-favoring, he could advertise with
it and thus make the information generally known. This is called signaling. The
providers could question the platform operator about self-favoring. Obtaining
information about the subject of the contract is known as screening. But that doesn’t
help if the providers don’t even consider the possibility of self-favoring. If the market
cannot create a sufficient information basis itself, the law can help. The platform
operator could be required to disclose his intentions to benefit himself. There is an
information asymmetry between platform operators and providers about the risk of
exploitation through self-favoring. Because control over the platform lies solely in the
hands of the former. In order to enable an informed decision, the platform operator
should be subject to a legal obligation to provide information. This can be achieved by
anchoring the ban on self-favoring in the dispositive contract law, from which the
platform operator willing to favor self-favoring must actively opt out. Even if providers
are factually informed about the self-favoring practice, a market failure could lie in the
fact that they incorrectly assess the importance of this information for their own chances
of winning. In theory, the expected loss due to self-favoring can be precisely estimated.
In fact, it is a highly uncertain forecast. A misjudgment would result that providers
would have distorted incentives to allocate resources on the platform. Questionable is,
as to whether self-favoring should be regulated beyond mere information. The platform
design is set unilaterally by the platform operator. The fact that the respective providers
have not negotiating power with the platform operator could call into question the
efficiency of the agreed contract parts. The following applies to the negotiating position
of the purchasers of digital services: ‘Eat or die’. This is not something specific to the
Internet, but applies to all mass transactions that have been subject to general terms and
conditions since the beginning of the 20" century. The purpose of standardization
without the possibility of negotiation lies in saving transaction costs: it would be far too
time-consuming for the platform operator to enter into individual negotiations with each
provider. Under transparent conditions, a non-monopolistic platform operator is
disciplined by competition. The question is whether providers have to accept a self-
favoring reservation that is actually inefficient because of the network effects that arise
from the platform design. From a theoretical perspective, by actively curating the
ranking, the platform operator gives providers significantly improved sales
opportunities for their product in a high-ranking position. With the power to decide on
the ranking at any time, the platform-specific efforts of the providers to achieve a high-
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ranking place are exposed to the uncontrollable access'? of the platform operator. It is
practically conceivable that self-favoring is part of a suboptimal platform design that
can only survive on the market because of the platform’s existing network effects.
However, it cannot be assumed that the legislature or a court in civil law proceedings
has sufficient knowledge to determine this with certainty. Therefore, only the
transparency of self-benefiting should be legally ensured at the private law level.*®

7. Provider protection de lege lata

In current law, the admissibility and limits of self-favoring are determined by
the several legal sources: The P2B regulation* is a specific regulation of the platform-
provider relationship. In addition, general contract law, particularly in the form of
general terms and conditions law, applies. The competitive relationship between
platform operators and providers is also regulated by the law against unfair competition.
Based on the P2B regulation, the platform operator is largely obliged to disclose its
individual elements of its self-favoring strategy —data collection, ¢ discrimination
against a provider and preference for the platform’s own product. The concrete
information provided by the platform operator results in a corresponding contractual
commitment. Material control of self-favoring is not provided for on the basis of the
P2B regulation. At best, a broad-based control of ‘illegitimate’ exclusions could be
carried out on the basis of Article 3 paragraph 1c¢) and in Recital 22 of the P2B
Regulation.” The P2B regulation thus meets the need for extensive transparency in the
contractual design of self-favouring. However, the full regulatory effect of the P2B
Regulation only unfolds in conjunction with national private law. The platform contract
cannot be assigned to any contract type without friction. It is most likely a brokerage
agreement that is able to reflect the multi-sided protection of the platform operator’s
interests. The obligation to protect the interests of the provider as the client is crucial to
the fact that undisclosed self-favoring is inadmissible under the applicable law. As a
fundamentally unilaterally binding, freely terminable contract, the brokerage contract
has difficulties in effectively capturing self-favoring. In the end, it is sufficient for the

12 Roszewska, Katarzyna. The Development of the Right of Access as a Part of Human Rights. PRAWO i
WIEZ. 3 (46) (2023): 431-446. DOI:10.36128/PRIW.V146.700.

13 LLazar, Jan and Dulak, Anton and Dulakova-Jaktubekova, Denisa and Juréova, Monika and Kirstova,
Katarina and Novotna, Marianna and Murii, Peter. Obcianske pravo hmotné 2. Zavazkové pravo: Pravo
dusevného vlastnictva [Substantive civil law 2. Law of obligations: Intellectual property law]. Bratislava:
luris, 2018.

14 Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting
fairness and transparency for business users of online intermediation services.

15Auer, Adam. lllegal contract as a general clause — European trends and new Hungarian judicial practice.
Juridical Tribune — Tribuna Juridica, vol. 13, issue 4 (2023): 588-601.

16 Karacsony, Gergely. Managing personal data in a digital environment—did GDPR’s concept of
informed consent really give us control? Computer law, Al, data protection & the biggest tech trends, Brno:
MSD. 2019.

17 Busch, Christoph. The P2B Regulation (EU) 2019/1150: Towards a ‘Procedural Turn’ in EU Platform
Regulation? 9 Journal of European Consumer and Market Law. 2020.
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platform operator to interpret its own offering of products in competition with the
provider as a breach of duty and to make maintaining the brokerage service non-binding.
A violation of the ban on self-favoring can be asserted by the affected provider through
claims for injunctive relief, damages and profit confiscation. The dispositive contract
law thus corresponds to the economic implication of prohibiting self-favoring in
contract law at the outset. The ban on self-favoring sets an efficient standard for the
platform contract, the modification of which requires the platform operator to be
informed of his intentions. A platform design with self-favoring the platform operator
can be efficient as long as there is informed consent from the providers. Since a platform
design with individually agreed contracts is unlikely to be practical, the general terms
and conditions law threatens to prevent self-favoring on platforms as a whole. This
means that the efficiency and innovation potential of a self-favoring platform design is
sacrificed in favour of strict restraint on the part of the platform operator. In an open
platform market, it would then be expected that the platform operator would satisfy his
profit interest through commissions and increase them. It is doubtful whether this is
ultimately beneficial for everyone involved. However, there should be no
insurmountable legal-dogmatic obstacles in the way of an economically motivated
separation of the case law from the broker’s obligation to protect third-party interests
in general terms and conditions law.

8. Consumer protection needs de lege ferenda

The platform operator’s self-favoring affects not only the provider side, but
also the consumers. Thus, the question is whether self-favoring leads to inefficient
transactions on the consumer side. To this end, it is first established that the competitive
pressure on the consumer side can discipline the platform operator for self-favoring,
even if this is not recognizable as such to consumers. A market failure is still possible
because of the lack of transparency of self-favoring towards the consumer side. At first
glance, self-favoring leads to comparatively worse offers for consumers. The idea is
simple: without self-favorism, the product that offers the best performance for the
lowest price will occupy the highest-ranking position on the platform.® A self-favoring
platform operator removes this product from the ranking or removes it from the
effective field of vision of the vast majority of consumers through down ranking and
puts its own offer in its place. If the platform operator’s remaining offering is more
expensive, the deterioration for consumers is obvious. Even if the platform operator
does not use the self-favoring to increase prices, eliminating the previous highest-
ranked product reduces the competitive pressure on the provider side and the selection
of products. Competition cannot develop its disciplinary effect on platforms because
the self-favoring ‘behind the scenes’ is too opaque for the consumer to be able to react.

18 Aravantinos, Stavros. Competition law and the digital economy: the framework of remedies in the digital
era in the EU. European Competition Journal, 2021. DOI: 10.1080/17441056.2020.1860565.

19 Whish, Robert and Bailey, David. Competition Law. Oxford: Oxford University Press. 2021; Peradek,
Tomas. E-commerce and its limits in the context of the consumer protection: the case of the Slovak
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It is true that self-favoring is not transparent for consumers. It cannot be recognized
from the outside because consumers only see the offers that are actually listed. The
question is whether consumers need to be aware of the self-favoring strategy in order
to exercise their role as competitive “arbiters’. As such, consumers do not need to know
how a price or a particular product specification is determined, as long as they can judge
the price and quality of the products. What is more important is whether consumers
themselves are able to understand the effects of self-favoring on the quality of the
platform operator’s brokerage service. When assessing quality, economics generally
differentiates between search, experience and trust goods. ‘Silent’ self-favoring is a
problem from the consumer’s perspective, as the actual mediation performance of the
platform falls negatively from consumers’ expectations and consumers are therefore
subject to an information deficit. There should therefore be a corresponding obligation
to disclose information to consumers. From this perspective, a material ban on self-
favoring is not appropriate, since consumers can also benefit from the efficiency of self-
favoring.

9. Consumer protection de lege lata

The applicable law addresses the rights of the consumer vis-a-vis the platform
operator on two levels: in contract law and in unfair competition law. Consumers and
platform operators typically have a contractual relationship. Since the platform operator
provides the same offers as to the provider side, the contractual relationship with the
consumer side could consequently also be qualified as a brokerage contract. In most
cases, however, the consumer has no direct payment obligation to the platform operator,
which is why the platform contract is sometimes treated as a free brokerage order. In
the event of a breach of duty, the consumer is entitled to a claim for damages. Self-
favoring only becomes relevant for the consumer if he has decided to purchase the
platform’s own product. Then a purchase contract connects the consumer and the
platform operator at the same time. If the platform operator had sufficiently disclosed
the self-favoring, the question is whether the consumer would still have purchased the
platform’s own product or would have refrained from purchasing it.2° It can be assumed
that he would not have concluded the contract in this way based on a presumption of
correct behavior. Proving economic damage caused by the contract is difficult for
consumer goods. However, the consumer can demand a reversal of the unwanted
contract on the basis of the breach of the duty to provide information. The expectation
of a product ranking on the Internet is that it is fundamentally objective. A ranking
manipulated through silent self-favoring could unfairly mislead consumers. Since the
misleading lies in the lack of information, it is a case of misleading by omission. It is
assumed in each case that no manipulations are included in the ranking that is based on

Republic. Juridical Tribune — Tribuna Juridica, Vol. 12, issue 1 (2022): 35-50. DOI: 10.24818/TBJ/2022/
12/1.03.

20 Boyack, Andrea. The Shape of Consumer Contracts. Denver Law Review, 2023, DOI: 10.2139/ssrn.452
7434,
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the platform operator’s direct profit interest. The point is that comparison platforms
give a provider willing to pay a better ranking position in return for a commission than
would have been the case based on the ranking parameters actually used, or that only
providers are listed who promise the platform operator a commission in the event of a
sale. These practices were deemed misleading. The case law boils down to a neutrality
requirement for the platform operator towards the consumer side. Meanwhile the
ranking parameters are recognized as material information that must be disclosed. The
self-favoring mediation platforms clearly violates this. By classifying it as misleading,
it becomes clear that from the consumer’s point of view, self-favoring does not qualify
as unfair because of its material effect, but only because of its lack of transparency. A
clear indication of self-favoring should eliminate the violation of competition law. By
favoring itself, the platform operator places itself in a competitive relationship with
other platforms and with the providers on the platform. In the case of silent self-favoring,
the consumer has the right to terminate the contract through compensation for damages
due to a breach of the duty to provide information.

10. Protection of general interests

Since the platform economy not only affects individual economic sectors but,
as a new market structure, increasingly affects the entire economy, the protection of
general interests comes into focus. The protection of general interests is examined in
connection with self-favoring for three aspects: the ubiquitous distribution of platforms
could require the protection of the competition system to be moved forward from
antitrust law to private law; platforms could be designed as common goods, thereby
opening up a broader regulatory approach; finally, the regulation of self-favoring is no
longer considered acceptable behavior.

The legal policy debate about digital platforms is conducted primarily with
regard to the market power of the largest platforms and therefore takes place in antitrust
law.?* Self-favoring practices in particular are primarily uncovered on platforms with
strong markets. In the Google Shopping decision, the European Commission accused
the search engine Google of abusing its dominant market position because its search
algorithm showed the platform’s own price comparison Google Shopping preferentially
over other price comparison providers. Amazon’s practices could also be characterized
as anti-competitive. As a dual-role platform, Amazon is gradually taking market share
from competitors on the product market through aggressive business practices.?? Part
of these anti-competitive business practices is the exploitation of market data in order
to favor one’s own products over third-party products on the open marketplace. This is
not a legitimate business model, but rather abusive (opportunities to abuse; exploiting
those opportunities).

2L Crémer, Jacques and de Montjoye, Yves-Alexandre and Schweitzer, Heike. Competition Policy for the
Digital Era. Directorate-General for Competition. 2019.

22 Niels, Gunnar and Ralston, Helen. Two-sided market definition: some common misunderstandings.
European Competition Journal. (2021): 118-133. DOI: 10.1080/17441056.2020.1851478.



238 Juridical Tribune — Review of Comparative and International Law

Even if mediation platforms are private, they represent a publicly accessible
marketplace. Because of their public function, a general interest could be formulated in
ensuring that there is a minimum level of fairness that would be undercut by the practice
of self-favoring. General accessibility could limit the private platform operator’s
absolute sovereignty over the platform design. The approach follows the American
constitutional concept of the public forum, which limits the freedom of design of
publicly accessible spaces, even if they are privately owned. The regulation of publica
fora primarily affects the freedom of communication of forum users. This could be
transferred to retail brokerage platforms under the term ‘market integrity’. The concept
of market integrity comes from financial market law. It is used, for example, in Recital 2
of Regulation No. 596/2014.% The question is whether platform design should be
subject to a general standard of market integrity, regardless of whether the platform
operator is dominant or otherwise exempt from competitive pressure because platforms
take on the function of public marketplaces in the digital space. The concept of the
public forum can be used to regulate platforms in the general interest. The stock market
regulation is evidence of such regulation, in which self-favoring was identified as a
grievance that needs to be remedied. However, this cannot be transferred to brokerage
platforms, as there is no direct influence on the national economy comparable to that of
stock exchanges.

It could also be considered that the practice of self-favoring legal transactions
is perceived as so unfair that it is simply unacceptable —regardless of who benefits from
it, in what way and to what extent. The thinking is that it could be harmful regardless
of the economic effects.?* This may sound paradoxical from a utilitarian perspective.
What implications can the moral costs of a market economy and distribution of goods
have for the self-favoring practices of platforms? Platforms are about distributing
commercial business opportunities. The analogy would be that it is socially
unacceptable to leave the allocation of business opportunities to a mechanism whereby
all third-party providers on the platform have to make a good effort for business
opportunities, while the platform operator can allocate them. In practice, there is one
example in which social rejection of a particular distribution mechanism of business
opportunities as such may have played a significant role in the ban: insider trading. As
a result, no normative conclusions can be derived from the moral objectionability of
self-favoring practices. In our opinion, the influence of such evaluations should not be
overemphasized in commercial legal transactions.?® The platform operator’s duty to

23 Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014 on market
abuse (market abuse regulation) and repealing Directive 2003/6/EC of the European Parliament and of the
Council and Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC.

24 Andrés, Osztovits. Quantifying Harm in Action for Damages Based on Breaches of Article 101 or 102
of the Treaty on the Functioning of the European Union-Some Remarks on the Draft Guidance Paper of
the European Commission. [In.] Andras, Osztovits (eds.) Recent developments in European and Hungarian
competition law, Budapest: Kéroli Gaspar Reformatus Egyetem, Allam- és Jogtudomanyi Kar, 2012.

25 Sramel, Bystrik and Horvath, Peter. Internet as the communication medium of the 21st century: do we
need a special legal regulation of freedom of expression on the internet? The Lawyer Quarterly. Number 1.
(2021).
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provide information would force him into a social discourse that can explore the moral
pros and cons of self-favoring on platforms.

11. Conclusions

Mediation platforms are disrupting the traditional world of retail. Their ability
to bring suppliers and consumers together in a targeted manner and to support their
transaction of goods replaces supply chains between the production and market states.
Network and scaling effects as well as the mass collection of data lead to strong market
concentration on platform markets. The regulation of the resulting market-powerful
platforms is the domain of antitrust law, where the legal policy debate on platform
regulation is also located. However, platforms are becoming ubiquitous as a business
model. At the same time, despite the concentration tendencies, there is competition
between platforms for the market. It is therefore worth looking at the platforms from
the perspective of general private law, which applies independently of any particular
market power.

The economic foundations of platforms have been extensively researched.
However, the economic understanding of concrete platform models is complicated.
When setting up and managing the platform, the platform operator is faced with the
complex task of optimally reflecting user preferences in the platform design and at the
same time being profitable. The platform design is primarily determined by how the
platform operator prices or subsidizes the market sites and which decisions regarding
user transactions are centralized on the platform or left to the users in an open design.
The legislator only has limited ability to understand what is an optimal balance between
user interests and the interests of the platform operator. At the same time, through
regulation it can only issue —more or less —abstract rules for platform design. Legal
regulation of platform design therefore runs the risk of failing to meet user interests and
being inflexible.

From a dogmatic legal perspective, a mediation platform can be understood as
a multitude of standardized bilateral contractual relationships between users. External
effects can occur in bilateral relations. However, these can also be captured within the
concept of bilateral contracts, so that platforms do not need to abandon this dogmatic
basis. Platform operators can benefit themselves by banning lucrative products from
third-party providers based on their market data and offering these products themselves
on the platform. However, based on the normative expectation that platform operators
take advantage of opportunities to maximize profits, one can assume that self-favoring
is practiced on brokerage platforms. Self-favoring can be an innovative and efficient
part of platform design. It can create a mechanism on platforms through which products
in high demand can be tested decentrally by providers and then transferred to central
distribution with economies of scale by the platform operator itself. Self-favoring
represents one form of monetization of the platform as part of the platform design,
among others. If there is competition, the platform operator cannot use self-favoring
arbitrarily; otherwise it would be threatened with the departure of providers. Since self-
favoring is not noticeable from the outside, providers are subject to an information
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deficit if the platform operator does not inform them about self-favoring. Since
providers make platform-specific investments in order to achieve a high-ranking
position with a product, which in turn represents significant sales opportunities, there
is a risk of misallocation of provider resources on the platform if there is a lack of
information. In addition to a claim for damages, self-favoring in breach of contract
should trigger a claim for profit skimming in order to ensure that the platform operator
is adequately disciplined. Self-favoring also creates an information deficit among
consumers who, trusting in a ranking based on objective criteria, refrain from
comparing offers with those on other platforms and therefore conclude suboptimal
contracts. Finally, the regulation of self-favoring should not be based on moral concerns
if freely responsible entrepreneurs have consented to the self-favoring practice.
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